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      APPELLATE TRIBUNAL, FOREIGN EXCHANGE MANAGEMENT ACT      

  AT NEW DELHI 

Date of Decision: 17th  May , 2019 
 

 

1. MP-FE-251/MUM/2018(Stay)  
MP-FE-214/MUM/2018(Exem.) 

FPA-FE-61/MUM/2018  

 

Board of Control for Cricket in India  (BCCI) ... Appellant 

 

2. MP-FE-224/MUM/2018(Misc.)  

MP-FE-225/MUM/2018(Exem.) 

FPA-FE-56/MUM/2018  

N. Srinivasan      ... Appellant 

 

3. MP-FE-244/MUM/2018(Stay)  
FPA-FE-57/MUM/2018  

M. P. Pandove      ... Appellant 

  

 4. MP-FE-196/MUM/2018(Exem.)  

MP-FE-197/MUM/2018(Misc.)  

MP-FE-198/MUM/2018(Stay) 
FPA-FE-50/MUM/2018  

 

Shri Lalit Kumar Modi     ... Appellant 

 

5. MP-FE-199/MUM/2018(Exem.)  
MP-FE-200/MUM/2018(Misc.)  
MP-FE-201/MUM/2018(Stay)  

MP-FE-202/MUM/2018(Exem.) 
FPA-FE-51/MUM/2018  

 

Shri Lalit Kumar Modi     ... Appellant 

 

6. MP-FE-203/MUM/2018(Exem.)  
MP-FE-204/MUM/2018(Misc.) 

MP-FE-205/MUM/2018(Stay)  
MP-FE-206/MUM/2018(Exem.)  
FPA-FE-52/MUM/2018  

 

Shri Lalit Kumar Modi     ... Appellant 

 

7. MP-FE-207/MUM/2018(Exem.)  
MP-FE-208/MUM/2018(Misc.)  

MP-FE-209/MUM/2018(Stay)  

MP-FE-210/MUM/2018(Exem.) 

FPA-FE-53/MUM/2018  

 

Shri Lalit Kumar Modi     ... Appellant 
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8. MP-FE-211/MUM/2018(Exem.)  
MP-FE-212/MUM/2018(Misc.)  

MP-FE-213/MUM/2018(Stay)  

MP-FE-214/MUM/2018(Exem.) 

FPA-FE-54/MUM/2018  

 

Shri Lalit Kumar Modi     ... Appellant 

 

9. MP-FE-215/MUM/2018(Exem.)  
MP-FE-216/MUM/2018(Misc.)  

MP-FE-217/MUM/2018(Stay)  

MP-FE-218/MUM/2018(Exem.) 

FPA-FE-55/MUM/2018 

 

Shri Lalit Kumar Modi     ... Appellant 

 
 

10. MP-FE-257/MUM/2018(Stay)  

MP-FE-193/MUM/2018(Stay)   

FPA-FE-48/MUM/2018  

 

State Bank of India     ... Appellant 
 

   

 11. MP-FE-194/MUM/2018(Stay)  

MP-FE-195/MUM/2018(Exem.)  

MP-FE-258/MUM/2018(Stay) 

FPA-FE-49/MUM/2018  

 

A. K. Nazeer Khan (Ex-Chief Manager)  ... Appellant 

 
 

Versus 

 

The Special Director 

Directorate of Enforcement, Mumbai & Anr. … Respondents 
 

 

Advocates/Authorized Representatives who appeared 

For the Appellant no. 1     :  Mr. Pradeep Sancheti, Sr. Advocate 

Mr. Vikas Kumar Jha, Advocate 
Ms. Nikitha Shenoy, Advocate 

 

For the Appellant no. 2      :  Mr. Mahesh Jethmalani,  
       Senior Advocate 
       Mr. Amol Chitale, Advocate 

Ms. Pragya Bagital, Advocate 
 
 

For the Appellant no. 3     :        Mr. Amit Sibal, Senior Advocate 
       Mr. Sohan, Advocate 

       Mr. Manik, Advocate 
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       Mr. Ambav, Advocate 

 
 

For the Appellant nos. 4 to 9    :  Mr. Abhishek Singh, Advocate 

       Mr. Shreshth Arya, Advocate 

 

For the Appellant nos. 10 & 11    :        Mr. Ashok K. Gupta, Sr. Advocate 
Mr. L.S. Shetty, Advocate  

Mr. Abhishek Gupta, Advocate  
Mr. Harshil Gupta, Advocate 

Ms. Mamta Bhattacharya, Advocate 
 

For the Respondent     : Mr. Rajeev Awasthi, Advocate 

 

CORAM 

JUSTICE MANMOHAN SINGH : CHAIRMAN  
 

JUDGEMENT 

FPA-FE-61/MUM/2018, FPA-FE-56-57/MUM/2018, FPA-FE-50-

55/MUM/2018 & FPA-FE-48-49/MUM/2018  

 

1. By this order, I propose to decide interim applications filed by the 

appellants for dispensation to deposit the penalty amount imposed by the 

Adjudicating Authority.  The details of the penalty imposed in the 

operative part of the impugned order are reproduced hereunder:- 

        “56.9 The details of penalties imposed against the Noticees in each of the 

12 SCNs under adjudication is given below: 

 

Sl. 
No. 

SCN No. Name of the Noticee Penalty imposed (Rs.) 

1. T-4/16-
B/SDE/R/2011 

(SCN I) 

1) BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4) Shri M.P. Pandove 

 
1) 50,00,00,000 
2)   5,00,00,000 
3)   5,00,00,000 
4)   5,00,00,000 

2. T-4/16-
B/SDE/R/2011 
(SCN V) 

1)   BCCI 
2)  Shri Lalit Kumar Modi 
3)  Shri N. Srinivasan 
4)  Shri M.P. Pandove 

1)  10,00,00,000 
2)     2,00,00,000 
3)     2,00,00,000 
4)  1,50,00,000 

3. T-4/16-
B/SDE/R/2011 
(SCN VI) 

1)  BCCI 
2 ) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4) Shri M.P. Pandove 

1)  10,00,00,000    
2)    2,50,00,000 
3)    2,50,00,000 
4)    2,00,00,000 

4. T-4/16-
B/SDE/R/2011 
(SCN VII) 

1) BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4)Shri M.P. Pandove 

1)   3,00,00,000 
2)      10,00,000 
3)      40,00,000 
4)      10,00,000 



FPA-FE-61/MUM/2018, FPA-FE-56-57/MUM/2018, FPA-FE-48-55/MUM/2018                      Page 4 of 84 

 

5. T-4/16-
B/SDE/R/2011 
(SCN VIII) 

 
1) BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4) Shri M.P. Pandove 

1)  4,00,00,000 
2)            - 
3)      50,00,000 
4)      50,00,000 

6. T-4/16-
B/SDE/R/2011 
(SCN IX) 

1)  BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4)Shri M.P. Pandove 

1)    4,00,00,000 
2)    1,00,00,000 
3)    1,00,00,000 
4)       50,00,000 

7. T-4/16-
B/SDE/R/2011 
(SCN X) 

1) BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4) Shri M.P. Pandove 

1)       66,54,000 
2)         5,00,000 
3)         3,00,000 
4)         2,00,000 

8. T-4/16-
B/SDE/R/2011 
(SCN XI) 

1) BCCI 
2) Shri Lalit Kumar Modi 
3) Shri N. Srinivasan 
4) Shri M.P. Pandove 

1)    1,00,00,000 
2)                - 
3)       10,00,000 
4)       10,00,000 

9. T-4/16-
B/SDE/R/2011 
(SCN XII) 

1) State Bank of  
     Travancore 
2) Shri A.K. Nazeer Khan 
 

1)    7,00,00,000 
2)       10,00,000 
 
 

60. The total penalty of (i) Rs.82,66,54,000 (Rupees Eighty Two Crores Sixty Six 

Lakhs and Fifty Four thousand only) imposed on BCCI (ii) the total penalty 

of Rs.10,65,00,000/- (Rupees Ten Crores and Sixty Five Lakhs only) 

imposed on Shri Lalit Kumar Modi (iii) total penalty of Rs.11,53,00,000/- 

(Rupees Eleven Crores and Fifty Three Lakhs only) imposed on Shri N. 

Srinivasan (iv) the total penalty of Rs.9,72,00,000/- (Rupees Nine Crores 

and Seventy Two Lakhs only) imposed on Shri M.P. Pandove (v) the penalty 

of Rs.7,00,00,000/- (Rupees Seven Crores only) imposed on State Bank of 

Travancore (now merged with State Bank of India) Jaipur Branch and (vi) 

the penalty of Rs.10,00,000/- (Rupees Ten Lakhs only) imposed on Shri 

A.K. Nazeer Khan, the then Chief Manger, State Bank of Travancore, Jaipur 

should be deposited at the office of the Joint Director, Directorate of 

Enforcement, Kaisar-I-Hind Building, 4th Floor, Currimbhay Road, Ballard 

Estate, Mumbai-400 001, by means of a Demand Draft/Pay order drawn in 

favour of “DDO A/c Directorate of Enforcement, Mumbai’ within 45 days 

from the date of receipt of this Order.  While depositing the penalty, the 

Adjudication order No. And date as mentioned in the first page of this order 

should be quoted clearly.” 

 

2. The admitted facts are that the  inaugural session of IPL was held in 

April – May, 2008. Letter dated 13.03.2009, addressed by Ministry of 

Home Affairs (“MHA”) to BCCI,  informing them that due to the coinciding 

general elections, State Governments would be unable to provide security 

for the second season of the IPL in 2009 (“IPL-2”). 

2.1 Emergency Working Committee meeting held on 22.03.2009 where 

it was discussed that- (a) BCCI could not reschedule IPL-2 since the 
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schedule of International matches is fixed in advance in order to 

avoid clashes and overlap in conduct of various international 

tournaments; (b) there was no time slot available for conduct of IPL-

2 till the next IPL; and (c) cancelling IPL-2 would lead to Champions 

League 2009 also being cancelled. It is also  a matter of fact  that 

BCCI had entered into various contracts for global media and 

broadcast rights for IPL-2, which would have brought valuable 

foreign exchange into the country. In the said emergent Working 

Committee meeting, it was decided that it was impossible to 

reschedule IPL-2 and therefore the tournament would have to be 

conducted outside India. The then President was authorized to 

decide on a suitable venue outside India for the conduct of IPL-2.  It 

was noted that the Secretary and the Mr. Lalit Modi had held 

preliminary discussions with cricket boards of England and South 

Africa, and both boards expressed their willingness to host IPL-2 in 

England and South Africa, respectively. The  President stated that 

he will examine the pros and cons of both the venues before coming 

to a decision. 

 

2.2 Governing Council Meeting held on 22.03.2009  with the 

franchisees to discuss the organization of IPL-II. Government’s 

inability to provide security for the matches in India due to the 

general elections was discussed. Instead of cancelling the 

tournament altogether, it was proposed to move IPL-II to South 

Africa or UK. The proposal of shifting IPL-II overseas was approved 

unanimously. 

 

2.3 BCCI entered into an agreement with Cricket South Africa (“CSA”) on 30.03.2009 

for hosting and staging of the IPL 2 (“CSA Hosting Agreement”). 

(i) BCCI to pay USD 3 million as fixed fee. 
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(ii) CSA to host IPL-2 and incur all the expenses. 

(iii) BCCI to reimburse CSA on cost plus basis. 

(iv) BCCI to give certain advance payments. 

 

2.4 IPL-2 was successfully organized in South Africa, April – May, 2009 

as it was concluded on 24.05.2009.  

 

3. After many months, a complaint was filed by Mr. D.K. Sinha, 

Assistant Director before the Special Director, Enforcement Directorate, 

Mumbai on 16.11.2011.  On 25,11,2011, eleven Show Cause Notices 

bearing No. T-4/16-B/SDE/R/2011 (SCN-I) to (SCN-XI) issued by the 

Special Director (“Show Cause Notices”) to BCCI and its Officers for 

FEMA violations. 

 

4. The preliminary reply filed by BCCI to the Show Cause Notices 

(“Reply”) was filed on 28.02.2012.  

 

5. By letter dated 13.04.2015, ED informed BCCI that the  Special 

Director, ED is of the opinion that adjudication proceedings be held 

against BCCI. Call Notice for personal hearings was sent to BCCI who 

received. 

 

6. When the hearing was held on 29.04.2015. BCCI’s filed an 

application under Rule 4(3) & 4(5) of Foreign Exchange Management 

(Adjudication Proceedings and Appeal) Rules, 2000 seeking reasons 

accompanying the opinion dated 13th April, 2015. Arguments were 

advanced on the same at the hearing.  Advocates for BCCI filed a note on 

arguments/written submission pursuant to liberty granted by the ED at 

the personal hearing on 29th July, 2015. 
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  The  Adjudicating Authority passed an Order dated 19.11.2015 on 

the Application dated 29th July, 2015. In the order, the Adjudicating 

Authority  given the reasons for the Opinion and reconfirmed the Opinion.  

 

 

7. In the meanwhile, Judgment passed by Hon’ble Bombay High Court 

in Writ Petition No. 2803 of 2015 (Lalit Kumar Modi v Special Director, 

Directorate of Enforcement, Western Region, Mumbai (“ED”) &Anr.) (“LKM 

Judgment”), inter alia holding and directing as follows: 

 

“46. (ii) We direct respondent no. 1 to issue summons to the 

person whose statements have been recorded and permit the 
advocates for the petitioner to cross-examine them. However, 
we are of the firm view that neither the petitioner nor the 

respondents can delay the proceedings any further. 

(iii) … 

(iv) The cross-examination shall be conducted and concluded in 
two or three sittings and positively by 13th March, 2018. 

(v) After the cross-examination is conducted and further 
opportunities, as envisaged by the rules, are provided, we 

direct that the adjudication proceedings shall be 

concluded as expeditiously as possible and in any event 
by 31st May, 2018. No extension shall be granted in any 

circumstance.…” 
 

 

8. Advocates for Mr. Lalit Modi, Noticee No. 2 conducted and 

completed the cross-examination of the individuals whose statements 

have been referred and relied upon in the Complaint between 5th March – 

21st March, 2018. 

 

9. Copies of the record of cross-examination of the individuals whose 

statements have been referred and relied upon in the Complaint provided 

to BCCI between 27th March – 5th April, 2018.  Copy of the record of the 

cross-examination of the Complainant by the advocates for Lalit Modi 

provided by ED on 11.04.2018. 
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 The ED issued a call notice dated 24.04.2018 fixing the last and 

final hearing in the matter on 7th May, 2018 at 11.30 AM ( received by the 

BCCI on 30.4.2018).  

 

10. On 4th May, 2018, a letter was addressed by the advocates for BCCI 

to  Adjudicating Authority seeking that the provisions of Rule 4(4) of the 

Adjudication Rules be complied and thereafter a short period is granted 

for the filing of documents and personal hearing. 

                 

11. Mr. Rajeev Awasthi, learned counsel for the respondent has 

submitted brief summary of the charges framed in the relevant SCNs, 

wherein, the Adjudicating Authority had imposed penalties.  The same are 

reproduced,  as under :- 

 

i) I. SCN. No. T-4/16-B/SDE/R/2011( SCN-I) 

a) In this SCN, BCCI was charged u/s 3(b) of FEMA 1999, for 

making payments of US$ 4,98,62,799.42 ( Equiv .Rs 243,45,30,781) 

to Cricket South Africa, without the permission of RBI. The 

concerned office bearers/ officials of BCCI were also charged in 

terms of section 42(1) & (2) of FEMA 1999 

 

b) The amount of US$ 4,98,62,799.42 mentioned in this SCN 

represents the total remittances made by BCCI to CSA to meet the 

expenses incurred /proposed to be incurred, by them on behalf of 

BCCI, for the conduct of IPL Tournament in South Africa. These 

remittances were made against an agreement titled ”heads of 

Agreement’ dated 30.3.2009 executed between BCCI and CSA. 

These remittances were made by BCCI from their bank account 

maintained with State Bank of Travancore (Since merged with SBI), 
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Jaipur Branch, covered under 8 separate  remittances , out of 

which, amounts totalling US$ 3,55,00,000 were made under 6 

remittances during the period 31.3.2009 to 23.5.2009 and the 

remaining two remittances of US$ 40,00,000 & US$ 1,03,62,799.42 

were made on 10.8.2009 and 27.8.2010 respectively. The requisite 

instructions for the transfer of funds for first two  remittances were 

given by BCCI  to their bank on 28.3.2009, which was prior to the 

signing of the agreement with CSA. Similarly, the last two 

remittances were made after the conclusion of the tournament, out 

of which, the last remittance of US $ 1,03,62,799.42 was  effected, 

as late as 15 months after the conclusion of the Tournament.  

 

c) The BCCI, while seeking the transfer of funds to CSA from 

their bank, did not furnish any supporting documents to justify the 

purpose of the remittances, so sought and made. Even, the 

purposes of these remittances were shown as “Operational Fee & 

Cost of hosting IPL”. In the Emergent Working Committee meeting of 

BCCI held on 22.3.2009, in which, decision was taken to shift the 

venue of the IPL Tournament to South Africa, it was proposed by the 

then BCCI President of BCCI that, a separate bank account could be 

opened in South Africa by BCCI, for the purpose of the conduct of 

IPL-2, after obtaining the necessary approval from RBI. However, no 

efforts were made by BCCI or its concerned officials/office bearers  

to approach RBI to obtain any such permission and instead, BCCI 

had entered into an agreement with CSA, in which, it was stated 

that CSA would  open a dedicated bank account for the sole purpose 

of crediting the amount received by CSA directly from BCCI. Various 

conditions stipulated in the agreement further ensured that this 

dedicated bank account, though opened by CSA in South Africa, 

would be controlled by BCCI only. As per terms of the agreement, 
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CSA was required to take permission from BCCI for each and every 

transactions executed through this dedicated A/c .  Thus , a 

convenient a platform for banking transaction was created by BCCI 

with the help of CSA to bypass the exchange control requirement of 

securing permission from RBI before  opening a foreign currency 

Account in their own name abroad.  

  

d) The ‘Heads of agreement’ entered into between BCCI and CSA 

did not contain any details regarding the estimated cost or budget, 

for the conduct of IPL-2 in South Africa. Though there was an 

annexure to the agreement, which was supposed to contain the 

budgetary estimates of the Tournament, the same was kept blank, 

for reason best known to BCCI.  

 

e) All these factors go to suggest that the BCCI, by entering into 

the agreement with CSA and by making payments to CSA, under the 

strength of this agreement, had created a contingent liability to the 

extent of US$ 4,98,62,799.42 in favor of CSA towards meeting the 

expenditure against the conduct of IPL-2 Tournament in South 

Africa, which falls under the category of “capital account 

transaction”, requiring specific permission from RBI.  But no such 

permission was taken by BCCI from RBI for making these payments 

to CSA. Thus, the charge against BCCI was proved and established 

and accordingly, penalty was, imposed on BCCI, in terms of section 

13(1) of FEMA 2999. (The detailed findings made, in holding the 

BCCI guilty of the charge, resulting in the imposition of penalty, is 

given under Para 17.1 to 17.16 of the Adj.Order)  

 

f) Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi, the then Chairman of 
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IPL (ii) Shri N. Srinivasan, the then Hon’ Secretary of BCCI  and (iii) 

Shri M.P. Pandove, the then Hon. Treasurer of BCCI.  

 

The role played by Shri M.P. Pandove 

At the relevant time, Shri M.P. Pandove was working as the 

Hon. Treasurer of BCCI. ) The declaration under Form A-2, 

corresponding to the transfer of funds to CSA, were all  signed by 

Shri M.P Pandove, in his capacity as the Treasurer of BCCI.  While 

submitting the A-2 Forms, no documentary proof was furnished by 

Shri M.P. Pandove to the bank to confirm the specific purposes, for 

which, these remittances were sought to be made to CSA. 

 

In respect of the last remittance of US$ 1,03,62,799.42 made 

on 27.8.2010, the purpose of remittance was shown as “Operational 

Fee & Cost of hosting IPL 2009” in the A-2 form, whereas, the 

transfer instruction and also the swift message for the said transfer, 

had shown the purpose as “Towards balance and final payment of 

expenses in IPL-2009”. Thus, there was an apparent contradiction 

in the purpose of remittance shown in different documents, for the 

same remittance.  It was recorded in the minutes of the Working 

Committee meeting held on 22.3.2009 that BCCI would open a bank 

account in South Africa after approval from RBI and this account 

would be opened by Shri M.P. Pandove, the then Treasurer.  As 

being the Treasurer of BCCI, Shri Pandove was responsible for all 

the financial transactions involving BCCI. 

 

ii) II, III & IV. Charges alleged against in SCN-II, III & IV were 

dropped, as the amounts involved in these SCNs were already 

covered under SCN-I 
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iii)    V. SCN. No. T-4/16-B/SDE/R/2011( SCN-V)  

 

a) In this SCN, BCCI was charged u/s 9 of FEMA 1999 r.w Reg. 

3 of FEM (Foreign Currency Account by a person Resident in India) 

Regulation, 2000, for opening and maintaining Bank A/c No. 

420948619, in the name of IPL(SA) Pty Ltd, with the Standard Bank 

of South Africa, without the permission of RBI , in which, amounts 

totalling ZAR 2,90,550,000 ( Equiv Rs 203,38,50,000) was credited. 

The concerned office bearers/ officials of BCCI were also charged in 

terms of section 42(1) & (2) of FEMA 1999 

 

b)       The facts regarding the opening of dedicated bank A/c by CSA 

for the purpose of crediting the funds transferred to CSA by BCCI, 

was already stated in  the discussion against the charges in SCN-I. 

 

c)    As discussed in the findings under SCN-I, the dedicated 

account bearing No. 420948619 maintained by CSA with Standard 

Bank of South Africa, was opened in pursuance to the terms and 

conditions stipulated under the ‘heads of agreement’ dated 

30.3.2009 executed between BCCI and CSA. Moreover, the 

conditions stipulated for the operation of this dedicated A/c ensured 

that, without the consent of BCCI, no transactions could take place 

in this account, though the A/c was opened by CSA. Thus, BCCI 

had become the de-facto owner and holder of A/c No. 420948619. 

This circuitous   route for operation of the dedicated bank A/c was 

resorted to, by BCCI with the help of CSA, to bypass the 

requirement of opening an account in their own name, for which, 

specific permission was required from RBI.  
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d)      The BCCI had contested the existence of the A/c in the name 

of IPL (SA) Pty Ltd by submitting that citing some discrepancies inn 

the title of this A/c by stating that there was no bank A/c in the 

name of IPL (SA) Pty Ltd. In the complaint filed u/s 16(3) of FEMA 

1999, it was stated that an amount of ZAR 2,90,550,000  was 

credited into the bank A/c No 420948619 maintained with Standard 

Bank of South Africa. The transcript of this A/c had also confirmed 

the credits of these amount in the said A/c by way of transfer from 

the bank A/c of CSA . Also, the credits in this A/c were funded, out 

of the remittances made by BCCI to CSA, for meeting the expenses 

IPL -2 in South Africa. 

 

e)   There was no dispute regarding the existence A/c No 420948619 

maintained with Standard Bank of South Africa.  It is thus apparent 

that, the said account was managed and controlled through a proxy 

entity, by BCCI. The funds credited in the said account had also 

emanated from the coffers of BCCI. Having confirmed the beneficial 

ownership of this account by BCCI, it was essential for BCCI, to 

obtain permission from RBI, for opening and operating such an 

account, and crediting the sums in the said account, which were 

utilized for the sole purpose of BCCI. Thus, the charge against BCCI 

was proved and established leading to the imposition of penalty.  

 

f)     Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P.Pandove.  

  

The role played by Shri M.P. Pandove  
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The credits in the subject bank account was funded out of the 

remittances made by BCCI, which were initially transferred to CSA 

‘s A/c from BCCI’s A/c  and thereafter, transferred to this dedicated 

bank A/c . The relevant A-2 Forms for the transfer of funds from 

BCCI to CSA’s A/c were signed by Shri Pandove in his capacity as 

the then Treasurer of BCCI. Shri  Pandove was also aware of the fact 

that, the funds transferred from the A/c of BCCI to CSA were to be 

transferred subsequently to the dedicated bank A/c. Thus, the facts 

had confirmed the role played by Shr. M.P Pandove in the subject 

transactions , leading to the imposition of penalty on him in terms 

of section 13(1) of FEMA 1999. 

 

iv) VI. SCN. No. T-4/16-B/SDE/R/2011( SCN-VI) 

  

a)    In this SCN, BCCI was charged u/s 4 of FEMA 1999 for 

transferring amounts totaling ZAR 33,08,83,690. 55( Equiv. Rs 

231,661,85,830/-) to various persons in South Africa through 

payments made from the dedicated A/c viz. A/c No. 420948619, 

without the permission of RBI. 

 

b)    The beneficial status of BCCI in controlling the operation of the 

dedicated A/c is discussed above in the findings under SCN –V. 

Having settled the issue on the status of the true A/c holder, it is 

logical to hold the said beneficial owner of the A/c viz. BCCI to be 

responsible for the payments made from the said A/c. No 

permission was taken by BCCI to make payments from this A/c. 

Hence, the charge against BCCI was proved and established 

resulting in the imposition of penalty on them.  
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c)    Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P.Pandove. The findings against these noticees are 

covered under the following Paras of the Adj. Oder:- 

 

1. Shri Lalit Kumar Modi  

2. Shri N. Srinivasan  

3. Shri M.P. Pandove  

 

The role played by Shri M.P. Pandove 

The findings made under SCN-V in respect of the role of Shri 

M.P. Pandove also holds good in this SCN as well.  

 

v) VII.  SCN. No. T-4/16-B/SDE/R/2011( SCN-VII)  

 

a)     In this SCN, the BCCI was charged u/s 6(3)(d) of FEMA 199 r.w 

Reg3&5 of FEM (Borrowing or Lending in Foreign Exchange) Reg. 

2000, for borrowing foreign exchange amounting to US$ 60,00,143( 

Equiv. Rs 30,00,07,150) from CSA. The concerned office 

bearers/officials of BCCI were charged in terms of section 42(1) & 

(2) of FEMA 1999.  

 

b)    The aforesaid amount, represented the excess amount 

transferred by CSA from their A/c to the dedicated bank A/c no. 

420948619. It was the contention of BCCI that these transfers had 

taken place between CSA and its associate entity, and therefore, the 

charge does not sustain. As per the findings given under SCN-V, the 

dedicated A/c was nothing other than an account controlled and 

operated by BCCI through Proxy. The transcript of the dedicated 

bank account revealed that the amount of US$ 60,00,143 credited 

in this account was not backed up by transfer from the A/c of CSA, 
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thereby, suggesting that this credit did not represent the remittance 

sent by BCCI, but represented the amount borrowed from CSA. It 

was stipulated under Clause 4(e) of the heads of agreement that the 

money transferred by CSA from their A/c, to the dedicated A/c, 

would be funded out of the remittances sent by BCCI to CSA’s A/c. 

Thus, the amount, which was not backed up by remittance from 

BCCI, assumed the color of funds borrowed by BCCI from CSA, as 

the funds credited in the dedicated A/c was strictly utilized to meet 

the expenses of IPL-2 on behalf of BCCI. Thus, the charge against 

BCCI was established resulting in the imposition of penalty on BCCI 

in terms of section 13(1) o0f FEMA 1999.  

  

c)     Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P.Pandove.  

  

The role played by Shri M.P. Pandove 

 

The findings made under SCN-V, in respect of the role of Shri 

M.P. Pandove also holds good in this SCN as well. Shri M.P Pandove, 

being the Treasurer of BCCI, was in-charge of the financial 

transactions of BCCI  

 

vi)   VIII. SCN. No. T-4/16-B/SDE/R/2011( SCN-VIII) 

 

a)       In this SCN, the BCCI was charged u/s 6(3)(d) of FEMA 199 

r.w Reg 3&5 of FEM( Borrowing or Lending in Foreign Exchange) 

Reg. 2000, for lending foreign exchange amounting equivalent to Rs 

44,15,99,200 to CSA, without the permission of RBI. The concerned 
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office bearers/ officials of BCCI were charged in terms of section 

42(1) & (2) of FEMA 1999.  

 

b)   The amount involved in the contravention is linked to the last 

remittance of US$ 1,03,62,799.42 made by BCCI to CSA on 

27.8.2009 .It was stated in the complaint that, as per the Annual 

report of BCCI, the amount due to CSA was only Rs 4,40,01,581, 

whereas, an amount of US$ 1,03,62,799.42( Equiv. Rs 48,56,00,781 

)was remitted by BCCI, thereby, making an excess payment of Rs 

44,15,99,200/-( Rs 48,56,00,781- Rs 4,40,01,581), which amounted 

to lending of this excess amount by BCCI to CSA. It was contested 

by BCCI that the amount due to CSA, as per the books of A/c, was 

not Rs 4,40,01,581. There is no basis for this contention by BCCI, 

as the figure of Rs 4,40,01,581 as being due to CSA, was taken out 

from the books of A/c of BCCI, which formed part of the balance 

sheet of BCCI for the corresponding period, showing the details 

under the heads of “current liabilities”. The remittance of US$ 

1,03,62,799.42 is a well established and confirmed fact. Thus, the 

remittance of excess payment of Equiv. Rs 44,15,99,200/- remained 

unaccounted and unexplained by BCCI, leading to the confirmation 

of the charge against them in the SCN  resulting into the imposition 

of penalty, in terms of section 13(1) of FEMA 1999. (The detailed 

findings made, in holding the BCCI guilty of the charge resulting in 

the imposition of penalty is given under Para 40.1 to 40.4 of the 

Adj.order)  

 

c)     Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P.Pandove.  
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The role played by Shri M.P. Pandove 

 

The findings made under SCN-I in respect of the role of Shri 

M.P. Pandove also holds good in this SCN as well, as the amount of 

US$1,03,62,799.42 remitted, which form the basis for the charge in 

this SCN, also formed part of the amount involved  in SCN-I .The 

fund transfer of this amount was   processed by Shri M.P Pandove, 

in his capacity as the treasurer of BCCI and the A-2 Form, 

corresponding the said remittance was also signed by Shri 

M.P.Pandove. 

 

vii)    IX. SCN. No. T-4/16-B/SDE/R/2011( SCN-IX) 

 

a)     In this SCN, BCCI was charged u/s 8 of FEMA 1999 and 

section 10(6) of FEMA 1999 r.w clause (b) of Reg.3 of 

FEM(Realization, Repatriation and Surrender of Foreign Exchange) 

Reg. 2000, for failing to repatriate the proceeds from the sale of 

tickets amounting to ZAR 3,82,85,677( Equiv. Rs 26,79,99,739/-) 

and instead, crediting the said amount, in the dedicated account, 

and utilizing the same, for making payments to various 

persons/entities in South Africa, in connection with the IPL-2 held 

in South Africa.  

 

b)     BCCI had contested the charge by stating that the proceeds 

from the sale of tickets were repatriated by them in August 2010. It 

was also submitted by them that the proceeds of the sale of tickets, 

which got credited in the dedicated account, got mixed up with 

other credits, and eventually, this amount was repatriated by them 

in August 2010. It is pertinent to note in this context that, the 

tournament was concluded in May 2009, whereas, the proceeds 
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from the sale of tickets, were repatriated in August 2000. Thus, 

there was unreasonable delay in the realization and repatriation of 

the proceeds from the sale of tickets, which could not be explained 

by BCCI. Thus, the charge was proved established, resulting in the 

imposition of penalty on BCCI in terms of section 13(1) of FEMA 

1999.  

  

c)       Out of the remaining noticees in this SCN, charges were 

found established against (i) Shri Lalit Kumar Modi (ii) Shri 

N.Srinivasan and (iii) Shri M.P.Pandove.  

 

The role played by Shri M.P. Pandove 

 

Shri M.P. Pandove, in his capacity as the treasurer of BCCI 

was responsible for the financial transactions engaged by BCCI, 

which included the remittances made by BCCI to CSA and also 

those remittances received or receivable by BCCI from CSA. The 

charge against Shri Pandove was therefore established, resulting in 

the imposition of penalty on him.  

 

viii)   X. SCN. No. T-4/16-B/SDE/R/2011( SCN-X) 

 

a)      In this SCN, the BCCI was charged u/s 8 of FEMA 1999 r.w 

clause 3(a) of the FEM( Realization , Repatriation and Surrender of 

Foreign Exchange) Reg.2000, for failing to take effective steps to 

repatriate the revenue earned from the “Pouring rights” amounting 

to ZAR 9,31,5667( Equiv. Rs 66,54,050). The concerned office 

bearers/ officials of BCCI were charged in terms of section 42(1) & 

(2) of FEMA 1999. The concerned office bearers/ officials of BCCI 

were charged in terms of section 42(1) & (2) of FEMA 1999.  
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b)    BCCI had contested the charge by submitting that the revenue 

from the ‘pouring rights’ were not due or accrued to them and 

therefore, section 8 of FEMA 1999 had no applicability. It was also 

submitted by them that these amounts were not mentioned in the 

agreement, as being part of the amount entitled to be received by 

them from CSA .They also contended that these amounts were 

claimed by the concerned stadia owners, as being their rights, and 

there was dispute arose with the stadia owners on this count. Shri 

N. Srinivasan in his statement had admitted that two types of 

revenues were available to BCCI directly viz. revenue from the sale 

of tickets and revenue from the” pouring rights”. In the debit note 

raised by CSA under the title “Income earned till 15.8.2009” the 

amount of ZAR 9,31,567 was shown against ‘pouring rights’ earned 

by CSA for BCCI. Thus, the right to receive the pouring rights was 

well recorded by CSA and BCCI in their respective records. The 

reported dispute with the stadia owners on the ownership of the 

pouring rights, were not supported by any documents, produced by 

BCCI. Thus, the charge against BCCI was proved, leading to the 

imposition of penalty on BCCI, in terms of section 13(1) of FEMA 

1999.  

 

c)    Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P. Pandove.  

 

The role played by Shri M.P. Pandove 

 

The fact of non-receipt of the pouring rights, was well known 

to Shri Pandove, in his capacity as the treasurer of BCCI. Being the 

Treasurer of BCCI, handling its financial matters, it was his 



FPA-FE-61/MUM/2018, FPA-FE-56-57/MUM/2018, FPA-FE-48-55/MUM/2018                      Page 21 of 84 

 

responsibility to take effective steps to ensure the realization of the 

amounts representing the pouring rights’’, which he failed to do. 

Hence, the charge against him was proved and established, 

resulting in the imposition of penalty on him, in terms of section 

13(1) of FEMMA 1999.  

 

ix)   XI. SCN. No. T-4/16-B/SDE/R/2011( SCN-XI) 

 

a)    In this SCN, the BCCI was charged u/s 4& 9 of FEMMA 1999 

r.w Reg. 3 & Para 1(2) & Para 2 of Schedule II of FEM( Foreign 

Currency Account by a Person Resident in India) Reg.2000 for 

crediting an amount of US$ 89,34,040( Equiv. Rs 41,72,19,  671.70) 

in their  EEFC A/c.  

 

b)    The facts borne out from records indicated that the amount of 

US$ 89,34,040 credited in the EEFC A/c of BCCI on 8.9.2010 was 

sent by CSA, out of the funds of US$ 1,03,62,799.42 earlier 

remitted by BCCI from their EEFC A/c on 227.8.2010. The gap 

between the date of transfer of the funds to CSA and the date of 

credit of US$ 89,34,040  in the EEFC A/c was only 10-12 days. 

Even the purpose given for the transfer of US$ 1,03,62,799.42  to 

CSA as  ‘balance payment for the final payment of IPL 2009’ 

declared in the relevant A-2 Form for the transfer of funds,  was 

doubtful, as the payment sought for the final settlement was sent 

after more than 15 months from the date of conclusion of the IPL-2 

in South Africa. This order of events and the pattern involved 

thereof, clearly indicated that the amount of US$ 89,34,040   

received and credited in the EEFC A/c of BCCI, declared as the 

proceeds of ticket sale and VAT refund, was funded out of the 

remittance made by BCCI for the purported purpose ‘final 
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settlement of the IPL 2009’ aimed at discharging  their obligation in 

realizing the proceeds of ticket sale and VAT refund. Thus, the 

charge was proved and established against BCCI, resullting in the 

imposition of penalty on them, in terms of section 13(1) of FEMA 

1999.  

 

c)     Out of the remaining noticees in this SCN, charges were found 

established against (i) Shri Lalit Kumar Modi (ii) Shri N.Srinivasan 

and (iii) Shri M.P.Pandove.  

 

  The role played by Shri M.P. Pandove 

The remittance of US$ US$ 1,03,62,799.42   was done as per 

the transfer request made by Shri M.P. Pandove. The relevant A-2 

Form for this transfer was signed by him. The amount involved in 

the SCN is linked to this remittance of US$ US$ 1,03,62,799.42. 

Thus, the charge against Shri Pandove was proved and established, 

resulting in the imposition of penalty on him, in terms of section 

13(1) of FEMA 1999.  

 

x)     XII. SCN. No. T-4/16-B/SDE/R/2011( SCN-XII) 

 

a)     In this SCN, State Bank of Travancore, Jaipur was charged u/s 

10 (4) of FEMA 1999 r.w AD   ( MA Series) Circular No. 11 dated 

16.5.2000 and also section 10(5) of FEMA 1999 to the extent of (i) 

US$ 4,98,62,799.42( Equiv Rs 243,45,20,781) (ii) US$ 

1,03,62,799.42( Equiv. Rs 46,63,25,973/-) & (iii) US$ 89,34,040 

(Equivalent to Rs 41,72,19,671/-), for engaging in transaction 

involving these amounts, on behalf of BCCI , which  were not in 

conformity with the terms of Authorization under section 10(4) of 
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FEMA 1999 and thereby failing to satisfy themselves about the 

genuineness of these transactions.  

 

b)    The nature of involvement of the aforesaid transactions is given 

as under:- 

  

(i)    US$ 4,98,62,799.42( Equiv Rs 243,45,20,781)- Amounts 

transferred by BCCI to the A/c of CSA ( Transaction covered 

under SCN-I) 

 

(ii)  US$ 1,03,62,799.42( Equiv. Rs 46,63,25,973/-)- The last 

remittance sent by BCCI to CSA on 27.8.2010 under the 

heads of agreement (Transaction covered under SCN- IV and 

also SCN-I)  

 

(iii)  US$ 89,34,040 (Equivalent to Rs 41,72,19,671/-)- Credit 

of US$ 89,34,040  into the EEFC A/c of BCCI on 8.9.2010, as 

proceeds of the  ticket sale and VAT refund (Transaction 

covered under SCN-XI) 

 

12. It was alleged on behalf of respondent that in the SCNs that in 

respect of the above transactions, bank had not secured adequate 

information and supporting documents from BCCI to ensure that these 

transactions did not involve or it was not designed for the purpose of any 

contravention or evasion of the provisions of FEMA 1999. These 

transactions which were done in violations of the provisions of FEMA 1999 

was allowed by the Bank and thereby the charges alleged against them in 

the SCN. The then chief manager of the bank was also charged u/s 42(1) 

of FEMA 1999.(The detailed findings made, in holding the Bank and its 
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official  guilty of the charge, resulting in the imposition of penalty against 

them is given under  Para 56.1 to 56.6 of the Adj.order)  

    

 Case of BCCI 

 

13. Personal Hearing held before the  Adjudicating Authority on 

07.05.2018.  It is argued on behalf of BCCI that due process has not been 

followed.  The main contentions were/are as follows. 

i) The Adjudicating Authority did not follow the procedure of 

explaining the contraventions alleged as required under 

Section 16 of FEMA read with Rule 4(4) of Adjudication Rules. 

ii) The Adjudicating Authority did not even consider the 

Appellant’s request for certain clarifications in relation to the 

contraventions alleged, including in particular as to the 

nature of transaction)  

iii) The Adjudicating Authority also did not consider/grant the 

Appellant’s request for furnishing copies of certain specified 

documents referred to in the Complaint but not furnished.  

iv) The Adjudicating Authority also rejected the Appellant’s 

request for giving time for producing documents. 

 

14. Thereafter, BCCI received the Impugned Order dated 31st May, 2018 

passed by the Adjudicating Authority levying a total penalty of INR 

82,66,54,000/- on BCCI. The BCCI has now  challenged  the impugned 

order inter-alia as under:- 

(i) The Order is patently as it does not deal with the basic aspect 

about  the transactions in question  as it relate to the IPL-2 

and are only pertaining to  current account transactions only. 
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(ii) Out of 11 SCNs, in  3, the  discharged order was passed. The  

penalties have been levied in the remaining.  

(iii) The Order records the BCCI position that there is no subsidiary 

by the name IPL (SA) (Pty) Ltd. which is a principle charge 

alleged in most of the SCNs and yet the Order proceeds on the 

same very basis.  

(iv) The Order records the Appellant’s position that the account by 

the name CSA Pty Ltd – IPL SA was opened and operated by 

CSA (through its designated officials), however, the Order 

proceeds on a contrary basis. 

(v) The Order gives a finding that the transactions in question 

were capital account transactions though there is no such 

allegation in the SCN.  

(vi) The Order proceeds on a patently erroneous basis that the 

liability of BCCI was a contingent liability. No such allegation is 

found in the SCNs/ Complaint.  

(vii) There is complete non application of mind inasmuch as to meet 

the expenses for IPL-2, if the funds are remitted by BCCI from 

India they are treated as lending transactions and if the funds 

are brought in by CSA to the given CSA Pty Ltd- IPL SA 

account  they are treated as borrowing.  

(viii) The amount realised out of ticket sales in South Africa which 

were remitted by CSA and received by BCCI in India in foreign 

exchange were treated as impermissible credits to the EEFC 

account in India. 

 

15. BCCI,  thereafter,  filed  an Appeal No. 61 of 2018  under Section 19 

of FEMA on 20.07.2018 before this Tribunal under FEMA along with 

applications for dispensation of the requirement to deposit penalty under 

Section 19(1) of FEMA. 
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16. It is submitted on behalf of BCCI that it has a strong case prima 

facie on merits.  All show cause notices have no merit.  The impugned 

order has been passed against the facts and law.   

 

17. Reply to the charges  submitted by BCCI are as under:- 

 

a) The Adjudicating Authority has travelled beyond the scope of 

Show Cause Notice No. I and the Complaint while passing the 

Impugned Order. The Complaint/ Show Cause Notice No. 1 

does not contain any allegations to the effect that the 

impugned transactions are Capital Account Transactions or 

that the Applicant has incurred a ‘contingent liability’ under 

the BCCI-CSA Hosting Agreement dated 30th March 2009. In 

fact, none of the 11 Show Cause Notices issued by the Special 

Director, Enforcement Directorate, Mumbai mention the 

words “Capital Account Transaction”. Thus, the Applicant 

had no occasion to deal with these allegations in its reply or 

to respond to such allegations in its oral/ written 

submissions.   

 

b) The test for determining whether a transaction is a Capital 

Account Transaction is whether the Applicant has acquired 

any asset or advantage for the enduring benefit of its 

business. The Impugned Order does not hold the Applicant 

guilty of acquiring any such asset or advantage in South 

Africa. Thus, the Adjudicating Authority’s finding that the 

impugned remittances are Capital Account Transaction is 

erroneous.  
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c) The Impugned Order erroneously holds that the Applicant 

purportedly incurred a ‘contingent liability’, since no budget 

was prepared. The Applicant submits that the occurrence of 

IPL-2 was not uncertain. It was merely the quantum of 

expenditure that was to be incurred that was uncertain. 

Further, the Impugned Order provides no particulars of the 

alleged contingent liability incurred by the Applicant. In fact, 

the Impugned Order does not even specify the alleged 

contingency i.e. the specific trigger event. Thus, a mere 

uncertainty of quantum of expenditure does not render a 

transaction a contingent liability and/or thereby a Capital 

Account Transaction. 

 

d) The Adjudicating Authority has erred in holding that the CSA 

Hosting Agreement was not a genuine trade or service 

agreement creating mutual rights and obligations between the 

Applicant and the CSA. The Applicant submits that the 

Adjudicating Authority has failed to appreciate that FEMA 

does not prohibit cost plus fee arrangements, such as the 

CSA Hosting Agreement, which create mutual rights and 

obligations between parties. In this regard, the Applicant 

submits that a cost plus fee arrangement does not violate the 

provisions of FEMA and such arrangements are in fact quite 

common in India. 

 

e) The Adjudicating Authority has failed to appreciate that 

transactions which are carried out by an entity in the regular 

course of its business are Current Account Transactions, as 

defined under Section 2(j) of FEMA, which is an inclusive and 

wide definition. Such transactions are permitted under 

Section 5 of FEMA read with the Foreign Exchange 
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Management (Current Account Transactions) Rules, 2000. 

The Applicant submits that the Adjudicating Authority has 

failed to appreciate that holding tournaments including 

Twenty20 matches such as IPL-2, is one of the main objects 

of the Applicant, as stated in its then applicable 

Memorandum and Rules and Regulations. Thus, organizing 

IPL-2 in South Africa by entering into the CSA Hosting 

Agreement and remittances made there under for the conduct 

of IPL-2 necessarily constitute a ‘regular activity’ for the 

Applicant, and thus the impugned remittances are 

permissible under FEMA.  

 

17.1 Show Cause Notice Nos. V and VI:  

With respect to Show Cause Notice Nos. V and VI, the Applicant submits 

that no subsidiary and/or bank account in the name of ‘IPL (SA) 

(PTY) Ltd’ exists in South Africa, whether belonging to BCCI/ CSA 

or otherwise. A copy of the report dated 4th May 2018 from the 

South African Law firm Bowman Gilfillan confirming the same is 

filed as Annexure “T”. The Applicant further submits that it is an 

admitted position that the CSA Pty Ltd – IPL SA account was 

opened and operated by CSA. A mere perusal of the CSA Hosting 

Agreement makes it abundantly clear that the Applicant had no 

control over the debits and credits made into/ from the CSA Pty Ltd 

– IPL SA account. Under the CSA Hosting Agreement, the Applicant 

merely had the contractual right to insist upon approval and audit 

of expenses incurred by CSA to avoid unnecessary expenditure. 

Further, all payments to third party vendors in South Africa were 

made directly by CSA under the CSA Hosting Agreement. Thus, the 

Adjudicating Authority has erred in holding that the Applicant (a) 

opened and maintained the CSA Pty Ltd – IPL SA account in South 
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Africa; and (b) made payment to third party vendors in South 

Africa. 

 

17.2  Show Cause Notice Nos. VII and VIII: 

 

With reference to Show Cause Notice Nos. VII and VIII, the 

Adjudicating Authority has erred in holding that the transactions 

impugned in the Complaint would attract the provisions of Section 

6(3)(d) of FEMA as they amount to ‘borrowing’ and/or ‘lending ’ 

transactions. The Applicant submits that despite borrowing and 

lending being a legal concept that necessarily requires a loan 

agreement to be in place, which would specify the interest payable, 

term period, instalments etc. for the loan, neither the Complaint 

nor the Impugned Order contains particulars of the purported loan 

agreement impugned in Show Cause Notice Nos. VII and VIII. 

Further, the impugned transactions are in fact mere transfer of 

funds from one account of CSA to another account of CSA and thus 

cannot be called a loan.  Thus, there is complete non-application of 

mind inasmuch as to meet the expenses for IPL-2, if the funds are 

remitted by the Applicant from India they are treated as lending 

transactions and if the funds are brought in by CSA to the given 

CSA Pty Ltd – IPL SA account, they are treated as a borrowing.  

 

 The Adjudicating Authority has also erred in holding that the 

amount of INR 4,40,01,581/- shown in the books of the Applicant 

was the final amount that was due and payable to CSA under the 

CSA Hosting Agreement. The Applicant submits that the amount 

shown as ‘amount payable to CSA’ as on 31st March, 2010, in 

Schedule 3 to the Annual Report 2010-11 of the Applicant, was the 

net amount payable to CSA i.e. netted off against the amounts 

receivable from CSA on account of revenue from sale of tickets. The 
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Applicant submits that the actual amount due to CSA was INR 

48,56,00,781/-, which was duly repatriated to CSA. Thus all the 

impugned transactions are in fact Current Account Transactions. 

 

17.3  Show Cause Notice No. IX: 

 

The Applicant submits that the Adjudicating Authority has travelled 

beyond the scope of Show Cause Notice No. IX and the Complaint 

while passing the Impugned Order. The Complaint/ Show Cause 

Notice No. IX do not contain any allegations to the effect that the 

Applicant has delayed repatriation of revenue from sale of tickets 

under the CSA Hosting Agreement. The said allegations against the 

Applicant were raised for the first time in the Impugned Order itself. 

Thus, the Applicant was never provided with an opportunity to 

respond to the allegations, which right is available to the Applicant 

under Section 16(1) of FEMA read with Rule 4 of the Adjudication 

Rules. 

 

 

17.4 Show Cause Notice No. X: 

 

With reference to Show Cause Notice No. X, the Applicant submits 

that the Adjudicating Authority failed to appreciate that the charge 

against the Applicant under Section 8 of FEMA read with 

Regulation 3 of the Repatriation Regulations is regarding non-

repatriation of the revenue for Pouring Rights, which charge no 

longer survives as the revenue from Pouring Rights has in fact 

been repatriated to India. The Applicant further submits that mere 

delayed repatriation is not sufficient to attract penalty under 

Section 8 of FEMA read with Regulation 3 of the Repatriation 
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Regulations, as the Applicant took all reasonable efforts to 

repatriate the said amounts. 

 

17.5 Show Cause Notice No. XI: 

 

With reference to Show Cause Notice No. XI, the Applicant submits 

that the Adjudicating Authority has failed to appreciate that the 

amount of USD 10,363,799.42/- constituted the Applicant’s valid 

earnings in foreign exchange from revenue generated in South 

Africa by sale of tickets and VAT refund in relation to IPL-2.This 

amount was repatriated to the Applicant’s EEFC Account through 

normal banking channels.  

 

18. It is submitted on behalf of  BCCI that the levy of penalty is illegal 

as the Adjudicating Authority has erred in proceeding to levy penalty on 

the Applicant on the basis that the IPL-2 event was a device to remit 

funds abroad.   

 

19. BCCI submits that this allegation/finding, apart from being 

unsustainable, is vague and ought to be rejected on the ground that there 

is no allegation, much less a finding of any amount being siphoned away 

or misappropriated by any party/individual in the Complaint/Show 

Cause Notices. Further, the Adjudicating Authority has not denied that 

the IPL-2 was in fact successfully held in South Africa. 

 

20. Appeal No. 56 of 2018 by Shri N. Srinivasan seeking waiver of pre-

deposit 

 

The appellant has been held vicariously liable for alleged violations 

of the provisions of FEMA by the BCCI, by invoking the provisions of 
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section 42(1) of the FEMA and has been saddled with a total penalty of Rs. 

11,53,00,000/- over and above the penalty of Rs. 82,66,54,000/- imposed 

on the BCCI. 

It is stated that the provisions of section 42(1) of the FEMA cannot 

be invoked in case of BCCI. Section 42 deals with contravention by 

companies. “Company” has been defined in the explanation to the said 

section, to mean any “body corporate” and to include a “firm” or other 

“association of individuals”.  As per clause 3 of the Memorandum and 

Rules and Regulations of the BCCI, prevalent at the time of the alleged 

contravention, the BCCI is not an “association of individuals” but an 

“association of associations.”Various cricket associations are either the 

full members, associate members or affiliate members of the BCCI. No 

individual is a member of the BCCI.  Thus,  BCCI is neither a firm nor a 

body corporate. Hence it is submitted that the BCCI does not fall within 

the definition of “company” as defined in section 42 of the FEMA and 

hence the provisions of vicarious liability prescribed in section 42(1) are 

not applicable against the appellant.  Therefore,  it is a fit case for waiver 

of pre deposit in view of the law laid down by the Hon’ble Supreme Court 

in the case of Benara Valves Ltd. v. CCE, (2006) 13 SCC 347.  

Appeal no. 57/2018 – case of M.P. Pandove seeking waiver of pre-deposit 

21. The Appellant has inter alia prayed for dispensation from the 

requirement for the Appellant  to deposit penalty of INR 9,72,00,000 

(Indian Rupees Nine Crore Seventy Two Lakhs only) imposed in  the 

Impugned Order. 

21.1 The Adjudication Proceedings are vitiated because the Adjudicating 

Authority failed to provide the Appellant with copies of the 

documents referred to and/ or relied upon in the Complaint but not 

annexed to the Complaint, therefore,  the Appellant did not have an 

opportunity to inspect the following: 
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a) the original Complaint  

b) signed copies of records of his own cross-examination held on 

12th March, 2018 by advocates for Mr. Lalit Modi as well as 

records of cross-examinations of other individuals conducted 

in the Adjudication Proceedings. 

c) copies of all emails/correspondence/documents which were 

shown to him during his cross-examination, along with the 

relevant certificates under Section 65-B of the Evidence Act, 

1872, where applicable.  

 

21.2 It is submitted that the first personal hearing in the matter, after 

formation of Purported Opinions under Rule 4(3) of the Adjudication 

Rules, was held only on 7th May, 2018, which was the appropriate 

time for the Appellant to file such an application.  Therefore, the 

question of delaying the proceedings does not arise as that was only  

the appropriate stage. 

  However, the Adjudicating Authority did not at any stage even 

consider the Applicant’s letter dated 4th May, 2018, for withdrawal of 

the Call Notice insofar as it called for a ‘last and final’ hearing, 

thereby violating Rule 4(9) of the Adjudication Rules, as well as basic 

principles of natural justice and fair play.  

 

21.3 On merit, it is stated that  only financial dealings attributed to the 

appellant are the remittances made by BCCI, which were facilitated 

by him. However, the allegations in Show Cause Notices V to VII 

and IX to XI do not even relate to remittances made by BCCI. 

Further, A-2 Forms were thoroughly scrutinized by the Authorized 

Dealer to his complete satisfaction and no further documents were 

requisitioned from BCCI with respect to Show Cause Notices I & 
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VIII. Thus, failure of the Adjudicating Authority to explain to him 

the charges against him caused the grave prejudice as he did not 

have the requisite information/ explanation to prepare and defend 

himself adequately in the proceedings.  

21.4 The Impugned Order has been passed in violation of Rule 4(9) of the 

Adjudication Rules as the Adjudicating Authority summarily 

rejected the Applicant’s application dated 7th May, 2018 (wherein 

the Applicant had requested an opportunity for inspection of the 

original Complaint and for copies of the documents referred to and/ 

or relied upon in the Complaint but not annexed thereto or 

otherwise provided to the Applicant) & falsely claimed that these 

documents have already been provided to the Appellant. The 

Adjudicating Authority also rejected the application since it was 

purportedly made at a belated stage.  

21.5 The penalty of Rs. 9.72 Crores is excessive, the appellant is suffering  

undue hardship including financial hardship,  if the requirement to 

pre-deposit is not waived:- 

 

a) It is submitted that the Applicant is 73 years of age and is a 

senior citizen, and also a pensioner of the Government of Punjab. 

Further, he is a former first class cricketer and a retired Punjab 

Government Officer, and has served as the Chairman of the 

Punjab Public Service Commission. It is submitted that the 

Applicant was the Honorary Treasurer of the BCCI at the relevant 

time and did not receive any remuneration for performing his 

honorary functions. 

 

b) It is submitted that the Impugned Order does not contain any 

logical, factual and/or legal basis for arriving at such an 

excessive penalty amount. Further, the Impugned Order does not 
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ascribe any contumacious, dishonest conduct to the Applicant. 

Further, the Impugned Order does not suggest that the Applicant 

personally profited from the contraventions. The alleged 

contraventions were, at the highest, merely technical in nature. 

 

c) It is submitted that the quantum of penalty of Rs. 9.72 crores 

levied on the Applicant is excessive and the Applicant does not 

have the economic wherewithal to deposit such a large sum of 

penalty. The requirement to deposit the penalty at the time of 

filing the Appeal will cause the Applicant genuine financial 

hardship. It is further submitted that Income Tax Return 

Verification Forms of the Applicant for 2015-16, 2016-17 & 2017-

18 (“ITRs”) are annexed as Annexures 1 to 3 to the Application 

(Page 305-307/Volume III). The ITRs demonstrate that the 

Applicant’s income after tax is around 15 to 18 lakhs per annum. 

It demonstrates prima facie that the applicant does not have the 

economic wherewithal to pre-deposit the penalty amount of Rs. 

9.72 crores. 

 

d) It is submitted that the Respondent, in its reply dated 29th 

January, 2019 to the application filed by the Applicant, has 

claimed that the Applicant ought to submit his asset/ liability 

statement to justify his request for dispensation with deposit of 

penalty. It is submitted that if deposit of the penalty amount, on 

the Respondent’s own case, requires liquidation of the assetsof 

the Applicant, who is 73 years of age, this alone is sufficient to 

demonstrate the economic hardship that the Applicant will suffer 

if pre-deposit of penalty is not waived. 

22. Appeal No. 50 to 55 of 2018 – case pf Shri Lalit Kumar Modi seeking 

waiver of pre-deposit 
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22.1 The appellant was the  Vice President of BCCI and Chairman of IPL. 

The office bearers of BCCI are defined in the BCCI Rules and 

Regulations to mean the president, Honorary Secretary, Honorary 

Joint Secretary and Honorary Treasurer. Therefore, neither the Vice 

President of BCCI nor the Chairman of IPL is an office bearer of 

BCCI. 

22.2 In view of the above explanation, though, BCCI can be considered 

as a person for the purposes of FEMA, however, the office bearers of 

BCCI cannot be proceeded against under section 42 of FEMA 

because BCCI is neither a body corporate nor a firm nor an 

association of individuals. A perusal of the judgment in case of 

Shashank Manohar reported as 2014(1) Mh.L.J 838 in para 7 of the 

judgment would show that the submission before the Hon’ble 

Bombay High Court was that the complaint against BCCI may not 

be maintainable as it is not a company or firm or an association of 

person but it is an association of societies. It is not the submission 

of the appellant that a complaint against BCCI may not be 

maintainable and/or BCCI cannot be proceeded against under 

FEMA in case of any breach of contraventions  of any provision or 

BCCI may be a person within the definition of person as defined in 

FEMA, however, the office bearers of BCCI cannot be saddled with 

vicarious liability under section 42 of FEMA because BCCI is neither 

a body corporate nor  an association of individuals. 

22.3  The appellant was neither an office bearer of the BCCI nor part of 

the working committee of BCCI, thus, there is no question of 

Appellant being responsible to the BCCI for the conduct of the 

business of the BCCI.  Therefore,  appellant cannot also be said to 

be in charge of the business of the BCCI. 
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22.4 The appellant was not an office bearer of the BCCI even as per para 

2.2 of the impugned order.  Further, at the best, the Secretary and 

Treasurer of BCCI were responsible for the financial affairs of the 

BCCI, the impugned order is erroneous. In para 19.9 fastened 

vicarious liability on the appellant by holding  “IPL Chairman held a 

very responsible position with regard to the conduct of IPL in South 

Africa and also exercised control over the remittances made by BCCI 

to CSA against these bills and invoices….”. the findings are factually 

incorrect (assuming without admitting for the sake of argument that 

such findings are correct), yet the same are not sufficient to fasten 

vicarious liability on a person in view of the above judgment in case 

of  K.K. Ahuja v. V.K. Vora, (2009) 10 SCC 48. 

22.5 The respondent has been a trying to urge that, as if, BCCI had 

created any legal entity in South Africa by the name of IPL SA Pty 

Ltd. It is submitted that BCCI has taken a firm stand that no such 

entity was created by the BCCI in South Africa. It was evident  from 

the cross examination of the complainant himself that no entity by 

the name of IPL SA Pty Ltd was ever created. In terms of the 

agreement dated 30/03/2009 CSA was to maintain a dedicated 

bank account for the IPL. This dedicated account was Account 

Number: – 420948619. This account was an account of CSA Pty Ltd 

that is Cricket South Africa Pty Ltd and not of IPL SA Pty Ltd and no 

such entity by the name of IPL SA Pty Ltd has been created.  Even 

the truth has come  from the cross examination of the investigating 

officer of the case from questions and answers number 48 to 80. 

22.6 The cross examination of the investigating officer from questions 

and answer number 82 shows that the respondent had obtained an 

opinion/clarification from the RBI regarding the alleged infractions 

and suppressed the same, it appears from the record of cross-

examination of the investigating officer in questions and answers 
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number 102 to 111 that according to RBI there was no infraction of 

FEMA as is being alleged by respondent. During the course of 

adjudication proceedings the appellant had made an application for 

cross examination of the concerned RBI official i.e. Mr Ajay Kumar, 

however, such request was rejected without assigning any reason. 

22.7 The witnesses examined during cross-examination had interalia 

admitted that: firstly, Appellant was not an office bearer of BCCI 

and was not responsible for the financial affairs of the BCCI, this is 

obvious from the record of cross-examination of Mr. Shashank 

Manohar, Mr. Ratnakar Shetty, Mr. Chirayu Amin and Mr M.P 

Pandove; secondly, concerned official of the Bank i.e the Authorised 

Dealer had stated in so many words that all the remittances were 

made after the same were approved by the foreign exchange 

department of the bank and the same were permissible remittances 

and therefore there was no infraction of FEMA. 

Apart from the above, the bank has specifically argued that 

all foreign exchange remittances are reported by the bank to the RBI 

and the RBI had never flagged any remittances this fact in itself 

establishes that there was no infraction of FEMA. 

22.8 The appellant has brought on record his ITR returns which clearly 

show that the appellant is not in a position to make the pre-deposit 

and requiring the appellant to make such pre-deposit would cause 

undue financial hardship to the appellant.  

 

22.9 BCCI is the national sporting body/Federation, in its usual course 

of business it had organised IPL – 2, it was not possible to hold IPL 

– 2 in India because of the conflict with the election schedules 

therefore the BCCI as a body took a decision to shift it to another 

venue, the venue as South Africa was decided by Mr. Shashank 



FPA-FE-61/MUM/2018, FPA-FE-56-57/MUM/2018, FPA-FE-48-55/MUM/2018                      Page 39 of 84 

 

Manohar and he  admits it in his cross examination, all remittances 

were made in accordance with the agreement dated 30/03/2009, all 

remittances were “Current Account Transactions”  however without 

there being any legal basis, the impugned order concludes that it 

was a “Capital Account Transaction” whereas the RBI had not 

pointed out any such infraction and was of the opinion otherwise, 

the communications of the RBI were suppressed and request to 

cross-examine the concerned officer of the RBI was rejected without 

assigning any reason. 

22.10 As far as the individual noticees are concerned, it was alleged that if 

Mr Shashank Manohar has been exonerated of all liability, is it 

possible to impose any vicarious liability on any other individual 

noticees? It is undisputed factual position that the working 

committee of the BCCI in its meeting dated 22nd March 2009 took 

the decision to hold IPL – 2 outside India, the working committee 

left it to Mr Shashank Manohar to decide the venue and Mr 

Srinivasan was required to draft an appropriate resolution 

regarding opening of Bank account.  Mr Shashank Manohar in his 

cross examination  admits that he had decided the venue of South 

Africa for IPL – 2. It is clear from the email dated 24/03/2009 

issued by Mr Srinivasan the method of account operation in South 

Africa was decided by Mr N Srinivasan and Shashank Manohar.  

23. FEMA Appeal no. 48 and 49 of 2018 by  State Bank of India and 

A.K. Nazeer Khan.  

 

By the common Impugned Order dated 31.05.2018 passed by the 

Respondent above named  imposing penalties in the sums of Rs.7 Crores 

on the Appellant Bank for the alleged contravention of the provisions of 

sub-sections (4) and (5) of Section 10 of the Foreign Exchange 

Management Act,1999 (hereinafter referred to as the “FEMA”) read with 

the relevant Regulations and Rs.10 lakhs on the Appellant in Appeal No. 
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49 of 2018, viz : Shri  A.K. Nazeer Khan  for the alleged contravention of 

Section  42(1) of  FEMA.  

 

 

The Appellant in Appeal No. 49 of 2018 -  Shri  A.K. Nazeer Khan, 

during the years 2008-09 was working as the Chief Manager in the 

erstwhile State Bank of Travancore at its Ashok Marg Branch, Jaipur and 

he continued in the said post at the said place upto 26.05.2011.  

 

The State Bank of Travancore, (“SBT”, for short) which was also a 

Public Sector Bank till its merger with SBI,  an Authorized Person in 

Foreign Exchange within the meaning of Clause (c) of Section 2 of FEMA 

and used to conduct its Banking business, including dealing in acts of 

transfer of Foreign Exchange  to places outside India on behalf of its 

customers.  

 

23.1 It is common case of both appellants that the Board of Control for 

Cricket in India (for short, ‘BCCI’) is the National Level Cricket 

Sports Body of India. The BCCI had been a valued customer of State 

Bank of Travancore.  In the year 2009, in view of the General 

Elections and unavailability of the security forces etc., BCCI decided 

to conduct the Indian Premier League – II (IPL-II) in South Africa 

and for that purpose, entered into an Agreement on 30.03.2009 

with the Cricket South Africa (for short ‘CSA’).  Under the said 

Agreement, the BCCI agreed to pay to the CSA the expenses which 

were to be incurred by it (CSA) for rendering all the services for 

conducting IPL-II.  The BCCI approached  SBT’s Jaipur Branch 

seeking in all 8 remittances of foreign exchange totaling to USD 

4,98,62,799.42/-  which is equivalent to Indian Rs.243,45,30,781/- 

during the period  March, 2009 to August, 2010.  In order to enable 

the SBT to consider and effect the transfer of aforesaid amount of 
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foreign exchange by BCCI,  the copy of the Agreement entered into 

by and between BCCI  and CSA, alongwith all the relevant 

documents required for the purpose, including the relevant 

declarations were made available by BCCI to the SBT at Jaipur.   

On  examining the documents furnished and after fully satisfying 

that the remittances of the concerned amounts of foreign exchange 

were quite legal and proper, the SBT through the communication 

issued under  the  purported signature of  its Jaipur Branch’s the 

then Chief Manager, Shri Nazeer Khan permitted transfer and 

remittances of the requisite foreign exchange. In the humble 

submission of the appellants, it is to be appreciated that 

remittances effected in this case could not be considered as 

unlawful and illegal contravening the provisions of FEMA, Rules 

and Regulations there-under on the part of the Appellant Bank and 

that the appellants are not liable for the misuse of Foreign 

Exchange by BCCI, if any, after its remittance legally from India as 

per section 10(6) of the Act. Consequently the appellant bank 

cannot be called upon to tender any explanation for such alleged  

misuse of foreign exchange either by the  BCCI or its members after 

its licit remittance from India, on complying with all the  requisite 

conditions.  

 

23.2 Subsequently, vide detailed Replies, the Appellants  submitted that 

it is not legally permissible to allege that the Appellants committed 

contraventions of the legal provisions and the Appellants could not 

be held legally accountable. Therefore, thus, the impugned 

imposition of penalties is, therefore, illegal, unlawful and not 

justifiable in law, without proper exercise and/or improper exercise 

of powers and jurisdiction and/or in utter non application of mind.  
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It is stated that  in a case where remittance/s made in a 

lawful manner after complying with the relevant provisions of law 

and also all the general and/or  special directions and/or orders 

issued by the Reserve Bank of India and also within the four 

corners of the authorization given to the authorized person like the 

present case, the issue which arises for consideration and 

adjudication in the instant case by the  Tribunal whether after such 

lawful and legal remittance having being made whether it is legally 

permissible to allege that the Appellants have contravened the  

provisions of the law cited and alleged on their part and to hold the 

Appellants legally liable and responsible to answer the alleged 

contravention on their part.  It is submitted  that there is no 

allegation made in the Show Cause Notice dated 25.11.2011 that at 

the time or before permitting the relevant remittances of Foreign 

Exchange,  the Appellants had committed any contravention of the 

provisions of law alleged on their part.  Further  submission is that 

the concerned remittances fall under the category of Current 

Account Transactions, as provided under Section 5 of FEMA. It falls 

in  Entry No.9 of Schedule II to the Foreign Exchange Management 

(Current Account Transactions) Rules, 2000 and not falling under 

the Capital Account Transactions.  

 

 

23.3 The Bank has been charged for the violations of sub-sections (4) 

and (5) of Section 10 of FEMA, which imposes certain restrictions 

on the Authorized Person (Bank) who is licensed by the Reserve 

Bank of India to deal in  foreign exchange transactions.  Section 

10(4) precisely mandates that in all the foreign exchange dealings, 

an Authorized Person must comply with all the general or special 

directions or Orders issued by the Reserve Bank of India and 

further that the Authorized Person shall not engage in any foreign 
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exchange transaction, which is not in conformity with the terms of  

his authorization under the said Section 10.  Similarly, the 

provisions of sub-section (5) of Section 10  imposes certain 

restrictions on the Authorized Person, providing that before 

undertaking any foreign exchange transaction for its Customers, the 

Authorized Person should secure from its Customers such 

Declaration and to give such information as will reasonably satisfy 

him that the transaction will not involve and is not designed for the 

purpose of any contravention or evasion of the FEMA or Rules and 

Regulations framed there-under. There is no allegation of violation 

of any specific general/ sepcial direction or order issued by the RBI. 

Further, the Bank remitted the amount after fully satisfying itself 

that there is no illegality involved in the transaction.  The circulars 

referred to and relied upon in the Show Cause Notice is an omnibus 

document running into 27 pages.  A true copy of the said Circular 

No. 11 dated 16.05.2000 is filed as Annexure-I.  It is not stated/ 

alleged as to which particular part of that circular has been 

contravened by the appellant and in what manner.  Therefore, the 

Show Cause Notice itself was wholly vague and ought not to have 

been issued.  Here below reproduced are the provisions of said sub-

sections (3), (4) and (5) of Section 10 FEMA :- 

 

“10(3)    After considering the cause, if any, shown by 
such person, the Adjudicating Authority if of the opinion 
that an inquiry should be held, he shall issue a notice 
fixing a date for the appearance of that person either 
personally or through his legal practitioner or a chartered 
accountant duly authorised by him.” 

 

“10(4).  An authorized person shall, in all his 
dealings in foreign exchange or foreign security, 
comply with such general or special directions or 
orders as the Reserve Bank may, from time to time, 
think fit to give, and, except with the previous 
permission of the Reserve Bank, an authorized 
person shall not engage in any transaction involving 
any foreign exchange or foreign security which is 
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not in conformity with the terms of his authorization 
under this section.” 

 

“10(5). An authorized person shall, before 
undertaking any transaction in foreign exchange on 
behalf of any person, require that person to make 
such declaration and to give such information as will 
reasonably satisfy him that the transaction will not 
involve, and is not designed for the purpose of any 
contravention or evasion of the provisions of this Act 
or of any rule, regulation, notification, direction or 
order made thereunder, and where the said person 
refuses to comply with any such requirement or 
makes only unsatisfactory compliance therewith, the 
authorized person shall refuse in writing to 
undertake the transaction and shall, if he has reason 

to believe that any such contravention or evasion as 
aforesaid is contemplated by the person, report the 
matter to the Reserve Bank.” 

 

 

23.4 From perusing the provisions of Section 10(6) of FEMA, it is clear 

that if any Bank Customer who acquires the foreign exchange 

through the Bank for any elicit purpose by submitting all the 

requisite clarifications and documents, as mandated under the law, 

misuses such foreign exchange drawn by him from the Authorized 

Person (Bank) subsequently,  i.e. after acquiring the foreign 

exchange from the Bank by the Customer, in such a case, the Bank 

cannot be held responsible at all.   

 

The SBT at the material time, being an Authorized Dealer in 

Foreign Exchange, was legally entitled to deal in Foreign Exchange 

business under Section 10(1) of FEMA.  Accordingly, the erstwhile 

SBT allowed the above remittances by BCCI to CSA, since the said 

remittances were falling under the category of  Current Account 

Transactions, as provided under Section 5 of FEMA, r/w. Entry No. 

9 of Schedule II to the Foreign Exchange Management (Current 

Account Transactions) Rules, 2000.  
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23.5 The Adjudicating Authority thus failed to appreciate that IPL – 2009 

conducted in South Africa was sponsored by BCCI and it is a sports 

activity hosted abroad by it,  as clearly contemplated under the 

above-said  Entry No. 9 of Schedule II.  Hence, Entry No. 9 is quite 

relevant and directly applicable to the sports activity organized 

abroad by the BCCI, which is a National Level Sports Body and thus 

it is exempted from obtaining approval from Ministry of Human 

Resource Development (Department of Youth Affairs and Sports). 

 

 

23.6 Before effecting the remittances, it took all the necessary  

precautions as provided in the Law,  by securing all the relevant 

documents such as the Agreement, A-2 Forms and Declarations 

from BCCI confirming the bona fides of the transactions, etc.   

 

It is the case of the Appellant that at the time when the BCCI 

approached the SBT along with all the requisite documents, 

requesting transfer of foreign exchange to CSA, the foreign exchange 

was transferred against the  transaction by SBT.   

 

23.7 Timely R – Returns were being regularly filed by the Appellant  - 

Bank to the Reserve Bank of India in respect of each of all the 

remittances of Foreign Exchange legally effected by the Appellant – 

Bank.  In not even a single instance, the RBI raised any objection or 

pointed out any irregularity committed by the Bank.  The    R – 

Returns  being  the  Control  Register/Document,  through  which 

the RBI exercises its supervision over all the Authorized Persons in 

Foreign Exchange in the matters of all Foreign Exchange 

Remittances effected out of India, the RBI would have definitely 

pointed out and hauled up the Appellant - Bank had there been any 

small or trivial irregularity in the Transaction, not to speak of any 

FEMA Violation.     A true copy of such R – Return format is filed 
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herewith as Annexure-2.  The returns were filed fortnightly as 

mandated under the law and the RBI was fully apprised of the 

remittance and purpose thereof etc.  Had there been any irregularity 

or illegality in the transaction, the statute confers very wide powers 

on the RBI to take action against an erring bank.  No such action 

was initiated for the reason that the remittance was fully legal and 

as per the circulars and order of the RBI.  The appellant shall crave 

leave to refer and rely upon Sections 11 and 12 of FEMA.  Section 

11 and 12 of FEMA empower RBI to issue directions with respect to 

compliance.  The RBI found nothing wrong or objectionable with the 

conduct of the appellant bank. 

 

23.8 The Respondent – Adjudicating Officer ought to have granted the 

opportunity to cross examine the various witnesses by the Appellant 

in view of the serious discrepancies pointed out by the latter in their 

replies to the Show Cause Notice.  However, the Adjudicating 

Authority failed to afford any opportunity to cross-examine all those 

witnesses excepting the lone Investigating Officer. 

 

23.9 It is the common case of both  appellants that the adjudicating 

authority cannot rely upon the retracted statement of Shri Nazeer 

Khan.  Counsel appearing on behalf of both appellants has referred 

the following decision - 

a. The Hon’ble Supreme Court in the case of  Vinod 

Solanki vs. Union of India reported in 2008 (16) SCC 537 has 

held as follows :- 

“  36.    A person accused of commission of an offence is 

not expected to prove to the hilt that confession had been 

obtained from him by any inducement, threat or promise 

by a person in authority.  The burden is on the 

prosecution to show that the confession is voluntary in 

nature and not obtained as an outcome of threat, etc. if 

the same is to be relied upon solely for the purpose of 

securing a conviction.  
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   ………………………… 

38. In the instant case, the investigating officers did 

not examine themselves.  The authorities under the Act 

as also the Tribunal did not arrive at a finding upon 

application of their mind to the retraction and rejected the 

same upon assigning cogent and valid reasons therefor.  

Whereas mere retraction of a confession may not be 

sufficient to make the confessional statement irrelevant 

for the purpose of a proceeding in a criminal; case or a 

quasi-criminal case but there cannot be any doubt 

whatsoever that the court is obligated to take into 

consideration the pros and cons of both the confession 

and retraction made by the accused.  It is one thing to 

say that a retracted confession is used as a corroborative 

piece of evidence to record a finding of guilt but it is 

another thing to say that such a finding is arrived at only 

on the basis of such confession although retracted at a 

later stage.   

   ……………. 

   ……………. 

40. In Mohtesham Mohd. Ismail v. Enforcement 

Directorate this Court held : (SCC pp. 262-63, paras 19-

20) 

 

“19. Apart therefrom the High court was bound to take 

into consideration the factum of retraction of the 

confession by the appellant.  It is now a well-settled 

principle of law that a confession of a co-accused person 

cannot be treated as substantive evidence and can be 

pressed into service only when the court is inclined to 

accept other evidence and feels the necessity of seeking 

for an assurance in support of the conclusion deducible 

therefrom.   (See Haricharan Kurmi v. State of Bihar, 

Haroom Haji Abdulla v. State of Maharahstra and 

Praksh Kumar v. State of Gujarat.) 

20. We may, however, notice that recently in Francis 

Stanly v. Narcotic Control Bureau this Court has 

emphasized that confession only if found to be voluntary 

and free from pressure, can be accepted.  A confession 

purported to have been made before an authority would 

require a closer scrutiny.  It is furthermore now well 

settled that the court must seek corroboration of the 

purported confession from independent sources.” 

 

23.10 It is stated that the complainant before the Adjudicating Authority  

has failed to prove the charges  beyond reasonable doubt that the 

appellant contravened the provisions of FEMA.  It is a well settled 
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legal proposition that an admission or confession cannot be relied 

upon without ensuring that the same is voluntary and obtained 

without any pressure or coercion.  Even in face of rebuttal by the 

Appellant by citing the correct provision of law contained in Item 

No. 9 of Schedule II of the Current Account Transaction Rules, 

2000 and further demonstrating as to how Item No. 15 of Schedule 

III thereof is totally not Applicable to the Remittances effected by 

the BCCI in this case, the object being Staging the IPL – II and not 

for obtaining any Consultancy Services towards any 

Infrastructural Projects from abroad, the  Respondent totally failed 

to answer this aspect in his findings recorded in the Impugned 

Order.  Therefore, there is no valid justification for imposition of 

penalty. 

23.11 It is alleged that the action of the Appellant in allowing remittances 

by BCCI cannot be considered as an act done deliberately in 

defiance of law or was guilty of conduct contumacious or dishonest, 

or acted in conscious disregard of its obligations.  It is rather other 

way round.  Had SBT – Officer – A. K. Nazeer Khan refused to remit 

Foreign Exchange as desired by the BCCI, despite furnishing to the 

Bank all the legally mandated documents by BCCI, then RBI would 

have taken legal action against SBI for their failure to discharge the 

licit Banking Business, and the Bank would have exposed itself to a 

charge of negligence by its client i.e. the BCCI, under the provisions 

of Consumer Protection Ac, 1986.  It is the sacred duty of the banks 

to honour and carry out all just and legal instructions issued by the 

client.   

 

24. EVIDENCE  OF  WITNESSES  NOT  SUBJECTED  TO CROSS-  

EXAMINATION, CANNOT BE RELIED UPON 
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In the case of Bareily Electricity Supply Company Ltd. Vs. 

The Workmen reported in AIR 1972 SC 330, the Hon’ble Supreme 

Court has held as follows :- 

“14.    no materials can be relied upon to establish a contested fact 

which are not spoken to by persons who are competent to 

speak about them and are subjected to cross-examination by 

the party against whom they are sought to be used.” 

In the present case, the Adjudicating Authority failed to give 

an opportunity to the Appellant to cross-examine several witnesses 

whose statements have been relied upon by the Adjudicating 

Authority. Hence, the said statements cannot be relied upon  by the 

Adjudicating Authority. 

 

25.   Appeal No. 49 of 2018          

As for the Appeal No. 49 of 2018 filed by Shri A. K. Nazeer 

Khan, it is submitted that Impugned Order is ex-facie illegal qua 

the penalty of Rs.10,00,000/- imposed without any legally 

sustainable ground or cogent reason.  He has been made a 

scapegoat by the Impugned Order.  He was not the person 

responsible for the conduct of the business of the entire SBT.  It 

was clarified by him in his  statement which is being relied upon 

by the Respondent, as the Chief Manager of the Branch, he had to 

take the advise and guidance from the Foreign Exchange 

Department of his Bank, functioning from his Head Office, then 

situate at Trivandrum.  He was not even a Foreign Exchange 

expert.  The Bank wanted to cater to its  Customer – BCCI.  Hence 

there was no question of rejecting the remittance, for it was totally 

legal Banking Transaction, without tainted with any illegality 

whatsoever.   
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 26. Let me now deal with submission of the appellants as well as the 

respondent.  It is not denied that the complainant has to prove the case 

beyond all reasonable doubts. 

 

The Hon’ble Supreme Court in the case of  Shantiprasad Jain vs.  

Director of Enforcement (AIR 1962 SC 1764) which pertained to the same 

subject of foreign exchange law decided under the Foreign Exchange 

Regulation Act, 1947 which was repealed by its successor Act – FERA, 

1973, held as follows:- 

 

“35.the proceedings under the Act are Quasi-criminal in 

character and it is the duty of the respondents as prosecutors 

to make out beyond all reasonable doubt that there has been a 

violation of the law” 

 

    It is the case of all the Appellants that the Department as the 

Adjudicating Authority had failed to prove the charges beyond reasonable 

doubt that the Appellant contravened the provisions of FERA, 1947. It was 

unequivocally ruled that though the provisions of the Indian Evidence Act, 

1872   is not applicable to the Adjudication proceedings, the Director of 

Enforcement, as a Quasi-judicial Authority while holding a person guilty 

of  contravention of any of the provisions of the said 1947 Act, obliged to 

follow the rules of Evidence. Here in this case, the Respondent violated all 

canons of law while passing the Impugned Order.   

27. Mr. Rajeev Awasthi, learned counsel for respondent has supported the 

impugned order in toto.  He has also made the submission  about roles played 

by BCCI/IPL officials – IPL SCNs issued.          

a) Shri Lallit Kumar Modi-The then IPL chairman and also 

Vice- President of BCCI. 
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Role played:     The concept of IPL was first mooted and discussed in 

the BCCI forums by Shri L.K.Modi. Thus, he is considered as the 

brain child of IPL. IPL was formed as a sub-committee of BCCI. In 

the working Committee meeting of BCCI held on 13.9.2007, Shri 

Lalit Modi was appointed as the first Chairman of IPL. The first IPL 

was staged in India in 2008. The second edition of IPL was, however, 

shifted to South Africa, due to certain security concerns raised on 

the issue of IPL schedule, coinciding with the schedule of General 

election in India. 

 

The venue of IPL- 2 Edition as South Africa was shortlisted by 

Shri Lalit Kumar Modi, due to better infrastructural facilities and 

stadiums available in South Africa. In the working Committee 

meeting of BCCI, Shri Lalit Modi had requested the members to 

approve, opening of an account abroad with a remittance of US$ 10 

million to take care of the expenses for staging of the IPL abroad. 

The negotiation with Cricket South Africa was held under the 

leadership of Shri L.K.Modi. The terms and conditions of the 

agreement by BCCI with CSA was discussed and finalized by Shri 

Lalit Modi and other officials of BCCI with the officials of CSA. All 

the relevant vouchers and bills for any payments to be made to the 

vendors in South Africa in connection with the conduct of IPL-2 

required the final authorization and approval from Shri Lalit Modi. 

The process of approval of the bills and vouchers raised by the 

foreign vendors by Shri Lalit Modi were explained by Shri Sunder 

Raman COO of IPL, Shri Prasanna Kannan, the then Manager of IPL 

and Shri M.P. Pandove, the then Hon. Treasurer of IPL in their 

respective statements given before the Deptt. (Refer  Para 19.6/ 19.7 

& 19.9 of the Adj. Order). Shri Chirayu Amin, one of the members of 

Governing Council of IPL in his statement dated 29.7.2011 had 
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stated that the members in the council used to be briefed about 

various activities and new areas of business strategies of IPL by the 

then Chairman ie. Shri Lalit Modi, and that, whatever proposed by 

Shri Lalit Modi  used to get the approval by the Governing Council 

of IPL.  

 

b)    Shri Shashank Manohar- The then Hon. President of BCCI. 

 

Role Played: The charges alleged against Shri Shashank Manohar 

were dropped in the Adj. order. (Refer Para 18.1 of the Adj.Order). 

 

c)    Shri N. Srinivasan- The then Hon. Secretary of BCCI. 

Role Played: Shri N. Srinivasan was the Hon. Secretary of BCCI at the 

relevant point of time. The agreement with CSA termed as the ‘heads 

of agreement ‘was signed by Shri N. Srinivasan in his capacity as the 

then Hon. Secretary of BCCI. All the remittances were made by BCCI 

to CSA in terms of this agreement. Shri Prasanna Kannan, the then 

Manager, Business Commercial IPL and Shri Sunder Raman, the 

then COO of IPL, in their respective statements given before the Deptt 

had stated that all the invoices/bills/ vouchers etc for the payment to 

different vendors and other individuals in South Africa were finally 

verified and approved by Shri N. Srinivasan, which were then sent by 

him to the Treasurer for making the necessary remittances. Shri M.P 

Pandove, the then Hon. Treasurer of BCCI in his statement given 

before the Deptt had also stated that the instructions to make the 

payments to CSA was received by him from Shri N. Srinivasan and as 

per these instructions all the receipts and payments were made by 

him; that as per the decision of the IPL governing council and 

working committee, the BCCI had transferred the money on the 

strength of authorization of the IPL chairman and approval by the 
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Hon. Secretary; that debit note regarding the final settlement of the 

account after getting the approval from the governing council was 

forwarded by him to the Secretary, and on the basis of the same, the 

final remittance was made.   

 

d)      Shri M.P.Pandove – The Then Hon. Treasurer of BCCI:  

Role Played: Shri M.P.Pandove was the Hon. Treasurer of BCCI at the 

relevant point of time.  

(Role played by him is already given under the note forwarded on 

04.02.2019.)  

 

e)   Prof. Ratnakar Shetty  – The Then Chief Executive Officer of BCCI:  

 

Role Played: Shri Ratnakar Shetty was the Chief Executive Officer of 

BCCI at the relevant point of time.  

The charges against him were dropped in the Adjudication order.  

 

f). Shri Prasanna Kannan – The Then Manager (Business and 

Commercial services) IPL: 

Role Played: Shri Prasanna Kannan was the Manager (Business and 

Commercial services) IPL at the relevant point of time.  

The charges against him were dropped in the Adjudication order.  

 

g)   Shri Sunder Raman – The Then COO of IPL: 

Role Played: Shri Sunder Raman was the COO of IPL at the relevant 

point of time.  
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The charges against him were dropped in the Adjudication order.  

 

h) & i). State Bank of Travancore, Jaipur Branch and Shri 

A.K.Nazeer Khan, the then Chief Manager: 

 He has argued that if the allegations made in the show cause 

notices and role played by each individual are examined, the 

appellants have not been able to make out any case of interim relief 

sought and they be asked to deposit the penalty amount .  

28. Mr. Awasthi submitted that it is a matter of record that the cross-

examination of the Complainant Shri D.K.Sinha, AD was conducted by the 

Advocates of Shri Lalit Kumar Modi on four different dates viz. (i) 

30.07.2015, (ii) 13.08.2015, (iii) 22.08.2015 and (iv) 07.09.2015. (b) 

Similarly, the cross-examination of the Complainant was also conducted 

by the Advocate of State Bank of Travancore, Jaipur Branch on 

30.07.2015 

 

29. Direction by the Hon’ble Bombay High Court for conclusion of the 

Adjudication proceedings: 

 

It is submitted on behalf of respondent that the Hon’ble High Court 

of Bombay vide order dated 30.01.2018, passed in Writ Petition No. 2803 

of 2015 filed by Shri Lalit Kumar Modi for cross-examination of the 

witnesses, had granted the cross-examination sought by the petitioner, 

and further directed that the Adjudication proceedings should be 

concluded expeditiously as possible and in any event by 31st of May 2018. 

It was also observed by the Hon’ble Court that no extension would be 

granted in any circumstances. The Adjudication Authority in due 

compliance of the above direction given by the Hon’ble High Court of 

Bombay, had allowed the cross-examination of the witnesses as per 
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details given above and also concluded the Adjudication proceedings by 

passing the Adjudication Order bearing No. Adj/04-15/B/SDE(VA) /WR 

/2018/FEMA dated 31.05.2018. 

 

30. As per the order dated 30.01.2018 passed by the Hon’ble Bombay 

High Court, Cross-examination of the following co-noticees were 

conducted by the Advocates of Shri Lalit Modi:- 

 

(i) Shri Shashank Manohar - 05.03.2018 

(ii) Prof. Ratnakar Shetty – 05.03.2018 

(iii) Shri Prasanna Kannan – 05.03.2018 

(iv) Shri Chirayu Amin – 08.03.2018 

(v) Shri Sunder Raman – 08.03.2018 

(vi) Shri M.P.Pandove – 12.03.2018 

(vii) Shri N. Srinivasan – 12.03.2018 

(viii) Shri A.K.Nazeer Khan (Chief Manager, SBT) – 21.03.2018   

 

31.  Following the ‘Principle of Natural Justice’: 

 

It is case of the respondent that  the Adjudication proceedings held 

in this case, all due process of Natural Justice was imparted and all the 

due process of adjudication proceedings stipulated under Rule 4 of FEM 

(Adjudication proceedings and Appeal) Rules 2000 was followed. Few of 

the procedures followed to illustrate the due conduct of the adjudication 

proceedings within the framework of the Law and in consonance with the 

principle of natural justice are enlisted below:- 

 

(i) Opinion under Rule 4(3) of the FEM (Adjudication proceedings 

and Appeal) Rules 2000, was formed on the basis of cause shown by 

the respective noticees through their replies filed and copies of such 
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opinion formed were supplied to these noticees on request during 

the course of the adjudication proceedings. 

 

(ii) Copies of all the documents relied upon in the Show Cause 

Notices were supplied to the noticees. 

 

(iii) The personal hearings were initially held separately with each of 

the noticees. However, in compliance to the Order passed by the 

Hon’ble High Court, Joint personal hearings were held 

subsequently.  

 

(iv) The requests for cross-examination of the Complainant made by 

the Advocates of Shri Lalit Modi and State Bank of Travancore were 

allowed and conducted. 

 

(v) The cross-examination of nine co-noticees / witnesses were 

allowed and conducted in pursuance to direction given by Hon’ble 

High Court of Bombay. 

 

(vi) The Advocates of the co-noticees / witnesses were allowed to 

remain present during the cross-examination of their clients by the 

Advocate of Shri Lalit Modi and copies of record of cross-

examination were also supplied to them.  

 

(vii) Numerous opportunities were granted to the noticees and their 

advocates to make necessary oral and written submissions before 

the adjudication authority by way of fixing personal hearing.  

 

(viii) Requests for Adjournment of personal hearing were granted on 

numerous occasions to the noticees and their advocates to enable 

them to file effective written and oral submissions.  
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(ix) The frequent requests for adjournment of the personal hearing 

made by the noticees coupled with the filing of the Writ Petition by 

Shri Lalit Modi had prolonged the adjudication proceeding which 

eventually concluded on the basis of the Order dated 30.01.2018 

passed by the Hon’ble Bombay High Court, wherein, it was observed 

by the Hon’ble Court that due to pendency of the Writ Petition filed 

by Shri Lalit Modi, the adjudication proceedings were pending from 

more than two years since August 2015 and hence,  direction was 

given by the Hon’ble High Court in the said Order to conclude the 

adjudication proceedings by 31.05.2018.  

 Discussion and findings 

32. Whether Adjudicating Authority can ignore to issue Show Cause 

Notice about inquiry under Rule-4 of FEM(Adjudication Proceedings 

and Appeal) Rules, 2000  

 

Rule 4 of Foreign Exchange Management (Adjudication Proceedings 

and Appeals) Rules, 2000 mandates that for the purpose of adjudication, 

whether any person has committed any contravention, the Adjudicating 

Authority is to issue a Notice in terms of Rule 4 to such person requiring 

clear from a bare reading of the Rule. Show Cause Notice to be issued is 

not for the purpose of making any adjudication into alleged contravention, 

but only for the purpose of deciding whether an inquiry, if at all is to be  

held against him or not. As per scheme of the Act and Rules, only after 

considering such cause, if any, shown by the person, the Adjudicating 

Authority is to form an opinion as to whether an inquiry should be held 

against him or not in respect of the alleged contravention.  It is only then 

the real and substantial inquiry into the allegations of contraventions that 

is Adjudication Proceedings would  begin. 
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33. The Hon’ble Supreme Court has laid down this ratio in the case of 

Natwar Singh v. Directorate of Enforcement reported in 2010 (13) SCC 

255. The above-said principle of law laid down by the Hon’ble Supreme 

Court has been followed by the Bombay High Court in the case of 

Shashank Vyankatesh Manohar v. Union of India and The Directorate of 

Enforcement and held as follows :- 

“19. It has been specifically provided in Rule 4 of the 

Adjudication Rules that the noticee under the Act is entitled to 
raise an objection to the issuance of the notice and the 
adjudicating Authority is obliged to consider those objections 

and form an opinion whether or not to proceed further with the 
Show Cause Notice. Formation of opinion itself would 
presuppose an application of mind to the facts and the 
objections of the party before it is decided to proceed further 
with the Show Cause Notice. This opinion cannot be arbitrary, 
but must be supported by reasons, however, minimal those 
reasons may be to evidence application of mind to the 
objections raised by the noticee” 
……………… 

21. Thus, in view of the above discussion,  it is submitted that 
the Adjudicating Authority after issuing Show Cause Notice 
and receiving objections thereto, is required to apply his mind 
to the objections if any, raised by the Noticee, by  recording his 
reasons for forming an opinion on the file. It is further 
submitted that the order is required to be passed on the 
preliminary objection itself, but it must disclose some link with 
the objections raised by the noticee and the opinion formed by 
the Adjudicating Authority. This recording of the opinion of the 
Adjudicating Authority would be given to the noticee when the 
proceedings are dropped in the form of an order. However, in 
cases where the opinion is formed to proceed further with the 
Show Cause Notice, then a notice for personal hearing is 
required to be given to the party in terms of Rule 4 of the 
Adjudication Proceedings Rules. However, if on receipt of the 
notice for personal hearing, the recorded reasons are sought for 
by the noticee, the same should be given…….This would only 
result in fair procedure which would be in consonance not only 
with Rule 4 of the Adjudication Rules but with principles of 
natural justice.” 
 

34. Shri Amit Sibal, Senior Advocate (who appeared for Mr. Pandove) 

submits  that the impugned order suffers from fatal procedural 

irregularities  and has been passed in violation of the basic principles of 

natural justice as the  Applicant was not given a reasonable opportunity 

to be heard, as envisaged under Section 16(1) of FEMA.  His client Mr. 

Pandove was given only two working days to prepare his defence as the 
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Call Notice dated 24th April, 2018 (which called for a ‘last and final’ 

hearing in the matter on 7th May, 2018) was received by the Applicant 

only on 2nd May, 2018. It was also the ‘first’ personal hearing post the 

Rule 4(3) stage.  It appears from record that the ED’s Call Notice dated 

24th April, 2018  received on 2nd May 2018).  His client issued a letter to 

ED dated 4th May, 2018  to follow the procedure envisaged under Rule 

4(4) of the Adjudication Rules.  It is contended by the senior counsel 

appearing on behalf of the appellant that the same  was not followed since 

the contraventions allegedly committed by the appellant to explain as 

required under Rule 4(4) of the Adjudication Rules. Even after passing the 

impugned order, the appellant issued a letter to ED dated 4th June, 2018 

seeking rectification of Record of Proceedings held on 7th May 2018, 

however, the said request was not acceded to. 

 

35. Mr. Sibal, learned senior counsel submits that the right of the 

Applicant to file evidence under Rule 4(5) was effectively denied by the 

Adjudicating Authority. It is further submitted that even before the 

hearing the Adjudicating Authority had informed the Appellant that he 

will not consider any request for adjournment, which indicates that the 

Applicant had a closed mind. In fact, Rule 4(5) necessarily requires the 

Adjudicating Authority to consider adjourning the matter to a future date. 

 

 

36.  It is stated by Mr. Awasthi  that the said  contention was carefully 

examined by the  adjudicating Authority, while forming an opinion dated  

13.4.2015  under Rule 4(3) of the FEM (Adjudication Proceedings and 

Appeal) Rule 2000, to proceed with the Adjudications proceedings. Copies 

of the opinion formed were also provided to all the noticees, who had 

sought for recall and review of the opinion formed by stating that the 

opinion formed did not deal with many of the objections raised by them 

trough their written submissions. Consequently, a detailed reply under 
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letter dated 9.11.2015& 19.11.2015 addressing all to the objections raised 

were sent by the then adjudicating Authority to all the noticees, informing 

that that their request for recall of the opinion could not be entertained. 

The letter so issued contained explanations on all the points raised by the 

noticees including the issue regarding the applicability of section 42(1) & 

(2) of FEMA 1999 in para 7.2 of the impugned order. 

 

37. In reply to other objections raised by Shri Pandove regarding (a) 

lack of opportunities provided by the department to him for presenting/ 

‘defending his case before the Adjudication Authority and (b) Non-

applicability of time-frame fixed by the Hon’ble Bombay High Court for 

conclusion of adjudication proceedings in the case of Shri Pandove. 

 

It is stated by him that the  details of the opportunities granted to 

Shri Pandove and his responses to such opportunities are given in detail 

in Para 11.1 to 11.19 of the  Impugned Order.  

 

38. It is stated ample opportunities were granted to Shri Pandove to 

defend his case and he had availed these opportunities by filing  various 

written and oral submissions through his advocates in the course of 

adjudication proceedings. Therefore, the submission made by the 

Advocates of Pandove that no sufficient time or opportunities were given 

to him in contesting his case, is devoid of merit and also factually 

incorrect. The Adjudication proceedings were concluded and the 

Adjudication Order was passed on 31.05.2018, to comply with the 

direction given by the Hon’ble Bombay High Court. 

 

39. In view of submission made by Mr. Sibal, this Tribunal is of the view 

that  the Adjudicating Authority prima facie as a  principle of equity and 

parity in the conduct of the Adjudication Proceedings since the Applicant 
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was not provided the opportunity to cross-examine the Complainant 

and/or individuals whose statements have been referred to and/ or relied 

upon in the Complaint, which opportunity was provided to Noticee No. 2 

(Mr. Lalit Modi) (as per court order).  The right of cross-examination is an 

integral part of the principles of natural justice.  The Noticees Nos. 4 (N. 

Srinivasan) and 7 (P. Kannan) were provided another opportunity to 

prepare for and present their defence on 23rd May, 2018, but Mr. Pandove  

was given only one ‘last and final’ hearing on 7th May, 2018.  Thus, prima 

facie, there is no force in the submission of Mr. Rajeev Awasthi that due to 

time constrained and the Adjudicating Authority has rightly rejected the  

frivolous plea could not have been considered as it was time bound 

matter.  It is a matter of fact that firstly Mr. Pandove was not the party in 

the writ petition and secondly the Hon’ble Bombay High Court in operative 

para clearly observed that the matter be decided as per the rules.  

 

40. Rule 4(4), (5) and 4(9) are read as under:- 

 “Holding of inquiry, - 

 (4) On the date fixed, the Adjudicating Authority shall explain to 
the person proceeded against or his legal petitioner or the chartered 
accountant, as the case may be, the contravention, alleged to have 
been committed by such person indicating the provisions of the Act or 
of rules, regulations, notifications, direction or orders or any condition 
subject to which an authorisation is issued by the Reserve Bank of 
India in respect of which contravention is alleged to have taken place. 

 
 (5) The Adjudicating Authority shall, then, given an opportunity to 

such person to produce such documents or evidence as he may 
consider relevant to the inquiry and if necessary, the hearing may be 
adjourned to future date and in taking such evidence the 

Adjudicating Authority shall not be bound to observe the provisions of 
the Indian Evidence Act, 1872 (1 of 1872). 

 
 (9) Every order made under sub-rule (8) of the rule 4 shall specify 

the provisions of the Act or of the rules, regulations, notifications, 
direction or orders or any condition subject to which an authorisation 
is issued by the Reserve Bank of India in respect of which 
contravention has taken place and shall contain [***] reasons for such 
decisions.” 
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 Prima facie, it appears that Rule-4 has not been complied with by  

the Adjudicating Authority who, in order to comply the orders of Hon’ble 

Bombay High Court, the said Rule was not followed to all appellants 

though the court order already clarified that the matter be decided by 31st 

May, 2018, but at the same time, it was observed that Rules be followed. 

 Section-42 of FEMA 

41.  The appellant has been saddled with the vicarious liability under 

section 42 (1) of FEMA. In case of Shashank Manohar reported as 2014(1) 

Mh.L.J 838. and N. Srinvasan reported as 2018 SCC Online Mad 4828 the 

Hon’ble Bombay High Court and Madras High Court respectively had 

dealt with the definition of a person as defined in section 2 (u) of FEMA 

and have concluded that BCCI is a person within the above definition.  

 

42. The word person in section 2 (u) of FEMA has been defined as 

under: – 

Section 2 (u) 

 “person” includes— 

(i) an individual, 

(ii) a Hindu undivided family, 

(iii) a company, 

(iv) a firm, 

(v) an association of persons or a body of individuals, whether 

incorporated or not, 

(vi) every artificial juridical person, not falling within any of the 
preceding sub-clauses, and 

(vii) any agency, office or branch owned or controlled by such 

person; 
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43. The appellants are not disputing  with the proposition that BCCI is 

a person within the meaning of the above definition. However, section 42 

of FEMA provides for vicarious liability in case of contraventions by 

companies and the explanation to the section provides as under: – 

 Section 42  

Explanation.—For the purposes of this section— 

(i) “company” means any body corporate and includes a firm or 
other association of individuals; and 

(ii) “director”, in relation to a firm, means a partner in the firm. 

 

44. It is argued on behalf of respondent in order to rebut the arguments 

of appellants  that Adjudicating Authority has rightly treated BCCI as a 

‘company’ in terms of Section-42 of FEMA, 1999.  The said issue is dealt 

with, extensively in the Adjudication order (Refer  Para 17.14 of the Adj. 

Order). Prima facie, this Tribunal is of the view that the proceedings of 

Rule-4 cannot be ignored even there may be direction from court to decide 

the matter in time bound manner.  Even in the present case, the Hon’ble 

Bombay High Court has indicated about the compliance of rules.  

 

45. Mr. Rajeev Awasthi, learned counsel for the respondent submitted 

that in the SCNs issued, Shri Shashank Manohar, the then President of 

BCCI, Shri Lalit Kumar Modi, the then Chairman of IPL,  Shri 

N.Srinivasan, the then Secretary of BCCI &  Shri M.P. Pandove, the then 

Treasurer of BCCI, were all charged along with BCCI, u/s Section 42(1) of 

FEMA 1999. Similarly, Prof. Ratnakar Shetty, the then CAO of BCCI, Shri 

Prasanna Kannan, the then Manager, Business and Commercial Services 

of IPL and Shri Sunder Raman, the then COO of IPL, were all charged 

along with BCCI u/s  section 42(2) of FEMA 1999. 
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46. It is submitted by Mr. Awasthi that Shri N. Srinivasan, the then 

Secretary of BCCI in a separate Writ Petition No. 2815 of 2016 filed before 

the Hon’ble Madras High Court had also challenged the vicarious liability 

clause u/s 42(1) invoked against him in the SCNs issued. The said Writ 

Petition was decided by the Hon’ble Court vide Order dated 09.07.2018. 

The order passed by the Hon’ble Madras Court dismissed the said Writ 

Petition by observing that “As the issue raised in the present Writ Petition 

is no longer res integra, as it has been already settled by the division 

Bench of the Bombay High Court in Writ Petition No. 5305 of 2013 dated 

7/8/2013( Shashank Vyankatesh Manohar V/s Union of India and 

another) holding that the definition of ‘person’ in section 2(u) of the Act, 

which judgment has also been confirmed by the Supreme Court, the 

petitioner, who was the Secretary of BCCI during the relevant period, 

cannot once again agitate the same issue before this Court. Therefore, this 

Court, being bound by the judgments, finding no merits whatsoever in the 

Writ Petition, is not inclined to interfere with the impugned proceedings. 

Accordingly, this writ petition stands dismissed. No costs”.  He referred 

Para 6 of the order.  

 

47. Therefore, it is submitted by Mr. Awasthi that the issue regarding 

the status of BCCI as a ‘Company’ is settled through the aforesaid 

judgments passed by the Division Bench of the Hon’ble Bombay High 

Court in the matter related to the Writ Petition No. 5305 of 2013 dated 

07.08.2013 filed by the Shri Shahshank Manohar and also in the matter 

related to the Writ Petition 2815 of 2016 filed by Shri N. Shrinivasan 

before the Hon’ble Madras High Court.  

 

48. It is also submitted by Mr. Awasthi that the penalties imposed on 

the officials / office bearers of BCCI, correspond to the charges alleged 

against them individually in the respective SCNs. 
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49.  Therefore, the financial liability for the payment of penalty rests 

with the individual noticees concerned, irrespective of their official 

position held in BCCI. However, any payment of penalty by BCCI on behalf 

of their employees is purely the discretion of BCCI, for which, the 

department has no locus standi to comment.  

 

50. It is argued on behalf of  Shri Lalit Kumar Modi that the venue of 

the IPL-2 Tournament as South Africa was decided by Shri Shashank 

Manohar, the then President of BCCI and not by Shri Lalit Modi. It is 

submitted that, various statements recorded from the other noticees, who 

were the officials/office bearers of BCCI, had  clearly indicated that Shri 

Lalit Modi, being the chairman of IPL was taking  all the decisions related 

to the activities of IPL and these decisions were later on ratified 

unanimously in the Governing Council meetings.  The negotiations with 

CSA Authorities were held by a team of BCCI officials headed  by Shri 

Lalit Modi, which eventually led to the execution of the heads of 

agreement dated 30.3.2009. 

 

51. It appears to this Tribunal from the material placed on record that 

BCCI is a society registered under ‘The Tamil Nadu Societies Registration 

Act’. [The said Act in Section 15 (1) provides for a committee for 

management of the affairs of the society registered under the Act the said 

provision provides as under: – 

Tamil Nadu Societies Registration Act 1975 

Section 15.(1) Committee.—  

(1) Every registered society shall have a committee of not less than 
three members to manage its affairs. Every registered society 
shall file with the Registrar a copy of the register maintained by it 
under sub-section (1) of section 14 and, from time to time, file with 
the Registrar notice of any change among the members of the 
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committee. (2) The Government may, in their discretion, remit, in 
whole or in part, any fee payable under this Act.] 
 

52. In accordance with the said provision the BCCI has a working 

committee which is defined in Rule 12 of the BCCI rules and regulations, 

the appellant was not a part of such working committee and therefore no 

vicarious liability could have been fastened on the appellant in light of the 

judgment of the Hon’ble Apex court reported K.K. Ahuja v. V.K. Vora, 

(2009) 10 SCC 48 wherein the Hon’ble Apex court had held: – 

“22. Section 141 uses the words “was in charge of, and was 

responsible to the company for the conduct of the business of the 

company”. (emphasis supplied) It is evident that a person who can 

be made vicariously liable under sub-section (1) of Section 141 is a 

person who is responsible to the company for the conduct of the 

business of the company and in addition is also in charge of the 

business of the company. There may be many Directors and 

secretaries who are not in charge of the business of the company 

at all. The meaning of the words “person in charge of the business 

of the company” was considered by this Court in GirdhariLal 

Gupta v. D.H. Mehta [(1971) 3 SCC 189 : 1971 SCC (Cri) 279] 

followed in State of Karnataka v. Pratap Chand [(1981) 2 SCC 

335 : 1981 SCC (Cri) 453] and KattaSujatha v. Fertilizers & 

Chemicals Travancore Ltd. [(2002) 7 SCC 655 : 2003 SCC (Cri) 

151] This Court held that the words refer to a person who is in 

overall control of the day-to-day business of the company. This 

Court pointed out that a person may be a Director and thus 

belongs to the group of persons making the policy followed by the 

company, but yet may not be in charge of the business of the 

company; that a person may be a manager who is in charge of the 

business but may not be in overall charge of the business; and 

that a person may be an officer who may be in charge of only 

some part of the business. 

 

23. Therefore, if a person does not meet the first requirement, that 
is, being a person who is responsible to the company for the 
conduct of the business of the company, neither the question of his 
meeting the second requirement (being a person in charge of the 
business of the company), nor the question of such person being 
liable under sub-section (1) of Section 141 arises. To put it 
differently, to be vicariously liable under sub-section (1) of Section 
141, a person should fulfill the “legal requirement” of being a 
person in law (under the statute governing companies) responsible 
to the company for the conduct of the business of the company 
and also fulfill the “factual requirement” of being a person in 
charge of the business of the company.” 
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53. The BCCI in its rules and regulations more specifically rule 34 of its 

memorandum of rules and regulations  provides for indemnity, the said 

provision reads as under :-  

 

34.INDEMNITY 

Every member or an Associate Member of the Board, every other 

official/office-bearer or a member of a Committee for the time 

being of the Board and every Trustee thereof shall be indemnified 

out of the Board’s funds against all losses and expenses incurred 

in the discharge of his duties , except those which have occurred 

through his own willful act or default and if so, each one shall be 

chargeable only for so much monies or properties as he shall 

himself actually receive for or  in the discharge of the business of 

the Board  and each one shall be answerable only for his own act, 

neglects or default and not for those of any other person. 

 

54. It is argued on behalf of all the appellants that in  view of an 

indemnity in the rules and regulations of BCCI, the respondent cannot 

fasten vicarious liability, therefore,  the pre-deposit amount is not to be 

deposited by them.  

 

55. a) In the case of Bhagwati Prasad Khaitan v. The Special Director, 

Enforcement Directorate & Anr. reported in (1977 CRI L.J. 1821), the 

Hon'ble Calcutta High Court has held as follows :-  

"Therefore, in order to be made vicariously liable the Petitioner 

must be shown to have been a person who was in charge of or 

was responsible to the company for the conduct of the business 

of the company. This provision of the Act fell for consideration 

by the Supreme Court. As to the meaning of the "person in 

charge and responsible for the conduct of the affairs of the 

company" in the case of Giridharlal Gupta v. D.N. Mehta, AIR 

1971 SC 2162, the Supreme Court held that the director 

simpliciter as such cannot be said to be the person who was in 

charge of and was responsible to the company for the conduct 

of its business. The Supreme Court came to that conclusion 

having regard to the provisions of the Act, especially in view of 

sub-sec. (2) of S.23-C of the Act. [FERA 1947) Having regard to 

the averments made in this case, which I have set out 

hereinbefore, and in view of the said decision of the Supreme 
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Court, it must be held that the petitioner as such, on the 

allegations made in the show cause notice, cannot be 

proceeded against by the impugned notice."  

 

b) In the case of J.R. Grover vs. Assistant Director of Enforcement 

Directorate, Ministry of Finance, Jullundur City. reported in 

1987 (31) ELT 682 (P&H), the Punjab and Haryana High Court 

has held as follows :- 

"2. The precise submission of Mr. Kuldip Singh, the learned 
Senior Advocate for the Petitioner, is that it has nowhere been 
alleged in the complaint Annexure p. 1 that the Petitioner or 
any of the directors was a person in charge and was 
responsible for the conduct of the affairs of the company. In the 
absence of such an allegation, according to the learned 
counsel, neither the N, complaint can lead any evidence to 
substantiate the same nor the complaint itself is maintainable. 
All that  has been said in this regard in the complaint 
Annexure p.1 is contained in Paragraph 9 of the same which 
reads as follows: "9. That accused no.1 is the company and the 
accused nos. 2 to 5 were its directors and who were managing 
the affairs of the Company"  

b. Having heard the learned counsel for the parties at some 
length, I find that in the light of the above noted contents of 
paragraph No.9 of the complaint, neither the Petitioner nor the 
other directors, like him can possibly be held liable even 

vicariously for the offences alleged against them."  

 

c) In the case of Shashank Vyankatesh Manohar v. Union of 

India and The Directorate of Enforcement, the Hon'ble 

Bombay High Court held as under:  

“…34. Since the provisions of Section 42 of the Act are in pari 

materia with the provisions of Section 141 of the Negotiable 

Instruments Act, 1881, the principles laid down by the 

Supreme Court in S.M.S. Pharmaceuticals Ltd. V. Neeta Bhalla 

and another, (2005) 8 SCC 89, are required to be applied to 

FEMA cases also. The Supreme Court has in terms held that 

the liability is cast on persons who may have something to do 

with the transaction complained of and not on the basis of 

merely holding a designation or office. It would depend on 

what role one plays and not on designation and status. Since 

the nature of liability and consequences cast by Sections 13 

and 14 of the Act, as indicated in paragraph 16 of this 

judgment, are no less penal than the liability and consequences 

under Section 138 of the Negotiable Instruments Act, the only 

persons who can be to be connected with the contravention of 
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FEMA at the relevant time have been subjected to action. That 

is why even in case of a person holding the position of a 

managing director, he will not be liable if he had no knowledge 

of the contravention when the contravention took place or if he 

had exercised all due diligence to prevent the contravention of 

the Act. The liability is thus cast on persons who had 

something to do with the transactions complained of."  

 

d) In Girdhari Lal Gupta v. D. N. Metha (AIR 1971 SC 2162), the 

Apex Court observed that a person in-charge" must mean that 

the person should be in overall control of the day to day business 

of the Company or Firm and that Section 23(1) of Foreign 

Exchange Regulation Act, 1973 (pari materia with Section 42 of 

the Act) is a highly penal Section since it makes a person 

vicariously liable for an offence committed by the person and 

therefore, it must be strictly construed. Paras 5, 6, 7 and 9 are 

reproduced hereinbelow:  

"5. It seems to us quite clear that S.23C (1) is a highly penal 

section as it makes a person who was in -charge and 

responsible to the company for the conduct of its business 

vicariously liable for an offence committed by the company. 

Therefore in accordance with well-settled principles this section 

should be construed strictly.  

6. What then does the expression "a person in charge and 

responsible for the conduct of the affairs of a company mean" ? 

It will be noticed that the word 'company' includes a firm or 

other  association, and the same test must apply to a director-

in-charge and a partner of a firm in-charge of a business. It 

seems to us that in the context a person 'in-charge' must mean 

that the person should be in  over all control of the day to day 

business of the company or firm. This inference follows from 

the wording of S. 23C (2). [FERA 1947].  

7. It mentions director, who may be a party to the policy being 

followed by a company and yet not be in-charge of the 

business of the company. Further it mentions manager, who 

usually is in charge of the business but not in over-all-charge. 

Similarly the other officers may be in charge of only some part 

of business". 

 

e. In R.K. Khandelwal v. State, (1964) 62 All U 625 = (1,465) 2 

Cri 439 D.S. Mathur, J., in construing S. 27 of the Drugs Act, 
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1940, a provision similar to the one we are concerned with 

herein, observed :  

"There can be directors who merely lay down the policy 

and are not concerned with the day to day working of 

the Company. Consequently, the mere fact that the 

accused person is a partner or director of the Company, 

shall not make him criminally liable for the offences 

committed by the Company unless the other ingredients 

are established which make him criminally liable".  

 

f. Rashima Verma v. SEBI (2009) 95 SCL- 1 (Delhi)  

It was held by the Hon'ble Delhi High Court that mere 

allegations contained in a line or two against directors in a 

Complaint, without specifying violative act committed by any 

of Directors, would not be suffice to make Directors offenders 

so that summon them for offences. The ratio decided in the 

said case makes it clear that mere averment in the complaint 

that the Respondents, as Directors of the company and its 

present Managing Person were in-charge of the affairs of the 

company and thus they were responsible for the conduct of 

the day to day business, would not be sufficient enough to 

hold such Directors and Managing Person guilty of 

contraventions. 

 

g. Abdul Moid & Ors. vs. The State (1977 CRI L. J. 1325)  

Hon'ble Allahabad High Court  -  Lucknow Bench was 

pleased to observe at Para 6 of the judgment as follows:-  

"6. Regarding offences by firms, reference should be 

made to S.10 of the Essential Commodities Act and Sec. 

34 of the Drugs and Cosmetics, which say that every 

person, who was in charge of the conduct of business of 

the firm shall be deemed to be guilty besides the firm 

itself. It would not be fair to convict all the partners of the 
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firm, because there is always possibility that the 

partners firm may not even be knowing what is really 

going on in the firm." 

56. Section 42(2) of FEMA reads as follows:- 

  "42. Contravention by companies: (1)…. 

(2) Notwithstanding anything contained in sub-section (1), 

where a contravention of any of the provisions of this Act or of 

any rule, direction or order made thereunder has been 

committed by a company and it is proved that the 

contravention has taken place with the consent or connivance 

of, or is attributable to any neglect on the part of, any director, 

manager, secretary or other officer of the company, such 

director, manager, secretary or other officer shall also be 

deemed to be guilty of the contravention and shall be liable to 

be proceeded against and punished accordingly." 

The Explanation to Section 42 provides that: 

"Explanation - For the purposes of this section-  

(i) "company" means any body corporate and includes a firm or 

other association of individuals; and  

 

(ii) "director", in relation to a firm, means a partner in the firm."  

57. The attention were drawn on the observation made by the Hon’ble 

High Court of Bombay in the order dated 7.8.2013  passed in the Writ 

Petition No 5305 0f 2013 filed by Shri Shashank  Manohar  on the 

contentious  issue related to the status of BCCI as a ‘company’ in  Para No 

7  of the order of the Bombay High Court. The Hon’ble  Bombay  High 

Court in the said order had observed that “As regards the contention 

advanced by the petitioner, it would be too much too say that the 

complaint against BCCI is not maintainable, as it is not a company or a 

firm or an association of persons, but, it is an association of societies” . In 

the said order, the Hon’ble Court, while interpreting the definition of 

person under section 2(u) of FEMA, had also held that the definition was 

an inclusive one and therefore, BCCI as well as the governing council for 

IPL are ‘persons’ within the definition of section 2(u) of the Act. 
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58. It is not denied on behalf of respondent that during  the course of 

the adjudication proceedings, the above noticees, through their written 

submissions filed, as replies to the SCNs, as well as the oral submissions 

made during the course of personal hearings, the said appellants had 

challenged the applicability of the vicarious liability clauses u/s 42(1) & 

(2) of FEMA 1999 invoked against them in the SCNs, by submitting that 

these clauses would be rendered applicable only when, the principal 

contravener in the SCNs viz.  the BCCI, could treated as a ‘company’, but, 

in the instant case, BCCI was neither a Body Corporate nor a firm nor an 

association of individuals, but only an Association of Associations, 

registered as a society under the Tamil Nadu Societies Registration Act 

and therefore, BCCI could not be qualified to be treated as’ company’ as 

per the explanation for a company provided under section 42 of FEMA 

1999.  

 

59. BCCI is not a company as admitted by all parties, but only an 

Association registered as a Society.  Prima facie, there is force in the 

submission of learned counsel appearing on behalf of appellant nos. 2 to 

11 and it appears that at this stage, being an important legal issue, the 

same is left for argument at the final hearing of appeals.   

 

60.  BCCI is included as a person within the meaning of Section-42 of 

the Act and if contravention provisions of the Act.  At the best, at present 

BCCI may be asked to pre-deposit the penalties on their behalf at this 

stage without prejudice till the said  important legal issue is finally 

decided. 

 

61. Whether the funds transferred by BCCI to the CSA account was in 

the nature of Capital Accounts Transaction or Current Account 
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  Under the scheme of FEMA more specifically section 5 of FEMA all 

current account transactions are permissible save and except for the once 

which have been restricted by the “Central Government”. The “Central 

Government” has framed “The Foreign Exchange Management (Current 

Account Transactions) Rules 2000” in this regard. It is not the case of the 

respondent or of the “Adjudicating Authority” that any of the remittances 

or transactions made by BCCI to CSA were prohibited or restricted by 

“The Foreign Exchange Management (Current Account Transactions) 

Rules 2000”. It is argued on behalf of appellants that none of the 

remittances were prohibited by the above said rules and the remittances 

made by BCCI to CSA were permissible current account transactions.  

Counsel for respondent does not dispute that if the transactions fall under 

current account, the permission of RBI is not necessary.  This issue at 

this stage cannot be finally concluded at this interim stage, however, 

prima facie, I find force in argument of the appellant. 

 

62. Prima facie, at this stage, I am of the view that the penalties 

imposed by the Adjudication Authorities, they are dispensed with to 

deposit the same with the respondent in the light of important issue to be 

argued at the final hearing of the appeals. 

 

63. It is submitted by all the appellants that  the remittances made by 

BCCI to CSA were not “Capital Account Transaction”, but, “Current 

Account Transaction”. The  erroneous reasonings are given in the 

impugned order while coming to the  conclusion that the remittances 

made by the BCCI to CSA were “Capital Account Transactions” wherein 

the “Adjudicating Authority” holds that the remittances made by the BCCI 

to CSA were contingent liability. In para 17.13 of the impugned order 

concludes that BCCI by making  remittances to the CSA had created a 
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contingent liability and therefore the transactions were not “Current 

Account Transactions”  prima facie but “Capital Account Transactions”. 

Thus, the finding  of the Adjudicating Authority  prima facie cannot be 

accepted at this stage as holding of the IPL – 2 was a certain event, as per 

the agreement dated 30/03/2009 the arrangement between BCCI and 

CSA was cost plus fees arrangement.  

 

64.  It is submitted that illegal funds were transferred between BCCI 

and CSA.  It is alleged that in the Working Committee Meeting of BCCI 

held on 22.03.2009, Shri Lalit Modi requested the members to approve 

the opening of an Account of US$ 10 Million to take care of the expenses 

proposed to be incurred for staging of IPL abroad. Shri Shashank 

Manohar, the then President of BCCI while responding to this request 

from Shri Lalit Modi, had proposed that BCCI would open an account 

after seeking necessary clearance from RBI. All the members in the 

working Committee had agreed to the aforesaid request made by Shri 

Lalit Modi. Thus, the BCCI and its officials/office bearers were fully 

seized with the legal requirement of obtaining the permission from RBI 

before opening a bank account abroad, to defray the expenses proposed 

to be incurred in South Africa, in the conduct of IPL-2 in South Africa. 

However, despite of being aware of this requirement, no follow up actions 

were taken by BCCI and its concerned officials to open any  bank 

account in South Africa in the name of BCCI with the permission of RBI , 

and instead, the BCCI had entered into an agreement with CSA on 

30.03.2009, in which, it was stipulated that, all the remittances towards 

the conduct of IPL-2 in South Africa would be first  made by BCCI to the 

account of CSA, and thereafter, these amounts would be transferred to a 

dedicated bank account to be opened by CSA. The said agreement also 

ensured that the proposed dedicated bank account to be opened by CSA 

for and on behalf of BCCI would be controlled absolutely by BCCI. 
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Necessary clauses were incorporated in the agreement to ensure that 

BCCI would exercise and enjoy absolute control in the operation of this 

dedicated bank account. Therefore, instead of opening a bank account 

their own name in South Africa with due permission of RBI, BCCI had 

chosen an alternate option of getting a dedicated bank account opened 

through CSA, which was under their absolute control. This arrangement 

of opening a bank account through CSA was intended to avoid any audit 

or scrutiny by Indian authorities including RBI. Mr. Awasthi has  referred 

Para 28.3 of the Impugned Order. 

 

65 It is stated that the fund transferred by BCCI to the CSA Account 

was in the nature of ‘Capital Account Transaction’ and hence, these 

transactions required specific permission of RBI. However, no permission 

was obtained by BCCI from RBI before undertaking these transactions, by 

creating a false impression that these are current account transactions. 

By making a remittances to CSA, BCCI had created a contingent liability 

in South Africa in favour of CSA, which falls into the category of ‘Capital 

Account Transaction’ (Refer Para 17.13 of the Adjudication Order). Thus, 

the transfer of funds from BCCI to CSA, though was made through 

banking channel, no permission from RBI, as required under the 

Exchange Control Regulation, were taken by BCCI, resulting into 

commence of offences as alleged in the SCNs.   

 

66. In reply to contentions raised by  the learned counsel appearing on 

behalf off Shri Lalit Modi had submitted before the ATFE that there was 

no company by name IPL (SA) Pty Ltd and resultantly, there was no 

account titled IPL (SA) Pty Ltd in South Africa. It is stated that the same 

was figured in the complaint as well as in some of the SCNs. Under Para 

4.10 of the complaint, it was stated that “A current Account bearing No. 



FPA-FE-61/MUM/2018, FPA-FE-56-57/MUM/2018, FPA-FE-48-55/MUM/2018                      Page 76 of 84 

 

420948619 was opened in the name of IPL (SA) (PTY) Ltd with the 

Standard Bank of South Africa Rose Bank Branch, Sandton, PO Box 

62325, Marshall Town 2107 (South Africa). Authorised signatory of the 

said accounts were Mr. Don, Mr. Trish and Mr. Christelle, all from South 

Africa.” This account was the dedicated bank account opened by CSA in 

South Africa to transfer and credit the funds received by them from BCCI, 

to defray various expenses expected to be incurred for the conduct of IPL- 

2 in South Africa. There was no dispute regarding the existence of this 

account bearing No. 420948619 opened with Standard Bank of South 

Africa. There is also no dispute regarding the transfer of funds made by 

CSA to this account, which were funded out of remittances received by 

them directly from BCCI. Similarly, there was no dispute raised by the 

Noticees regarding the funds credited in this account, originated from 

various source of revenues related to the conduct of IPL2 in South Africa. 

The funds credited& debited into/from in this dedicated bank account 

formed the subject matter of charges in some of the SCNS. In this regard, 

it was the point of contention of the advocates of Shri Lalit Modi that there 

was no account titled as  ‘IPL (SA) Pty Ltd’ and hence, any contraventions 

associated with transactions made in this titled account would be null 

and void. Similar objections were also raised by BCCI and other Noticees 

regarding the title of this account. The fact of the matter is that, 

notwithstanding the slight difference in the title of the bank account 

under reference, there was no dispute either regarding existence of 

account No. 420948619 or the transactions associated with this 

numbered A/c, which precisely is the subject matter of charge in the 

SCNs.  It is also an admitted fact that the said account was the dedicated 

bank account opened by CSA for and on behalf of BCCI in terms of the 

clauses stipulated under the Heads of Agreement dated 30.03.2009 

between BCCI and CSA. It was also revealed from records that, it was the 

BCCI, who in their letters dated 25.06.2010 and 21.01.2011(which are 

part of the relied upon documents) had mentioned about IPL (SA) Pty Ltd 
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as a subsidiary of CSA. The Heads of Agreement dated 30.03.2009 

mentioned the opening of dedicated bank account in the name of IPL 

South Africa towards meeting the anticipated expenses. In view of the 

above facts, any minor difference in the title of account, as made out by 

the advocates of Shri Lalit Kumar Modi and also BCCI, would not undo 

the existence of account No. 420948619 or any of the transactions 

associated with this account, which are covered in the SCNs as mentioned 

in  Para 25.2 & 28.1 of the impugned  order. 

 

67. The distinction between vested interest and contingent interest in 

the context of the Transfer of Property Act has been dealt with by the 

Hon’ble Apex court in judgment reported as (1996) 5 SCC 201 in the 

following manner: – 

“8. ……... An interest is said to be a vested interest when there is 

immediate right of present enjoyment or a present right for future 

enjoyment. An interest is said to be contingent if the right of 

enjoyment is made dependent upon some event or condition which 

may or may not happen. On the happening of the event or 

condition a contingent interest becomes a vested 

interest.……………….” 

 

 

68. Further, in the context of Income Tax Act the Phrase contingent 

liability has been explained by the Hon’ble Apex court in judgment 

reported as (2000) 6 SCC 645 in the following manner :- 

“4. The law is settled: if a business liability has definitely arisen 

in the accounting year, the deduction should be allowed although 

the liability may have to be quantified and discharged at a future 

date. What should be certain is the incurring of the liability. It 

should also be capable of being estimated with reasonable 

certainty though the actual quantification may not be possible. If 

these requirements are satisfied the liability is not a contingent 

one. The liability is in present  though it will be discharged at a 

future date. It does not make any difference if the future date on 

which the liability shall have to be discharged is not certain.” 

 

69.  NO  PENALTY  FOR  VENIAL  BREACH  OF  LAW 
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The Supreme Court has reiterated the said principle in the 

case of   Hindustan Steel Ltd. vs.  State of Orissa reported in 

1969 (2) SCC 627 and held as follows:- 

“8.  An order imposing penalty for failure to carry out a 

statutory obligation is the result of a quasi-criminal 

proceeding, and penalty will not ordinarily be imposed unless 

the party obliged either acted deliberately in defiance of law or 

was guilty of conduct contumacious or dishonest, or acted in 

conscious disregard of its obligations.  Penalty will not also be 

imposed merely because it is lawful to do so.  Whether penalty 

should be imposed for failure to perform a statutory obligation 

is a matter of discretion of the authority to be exercised 

judicially and on a consideration of all the relevant 

circumstances.  Even if a minimum penalty is prescribed, the 

authority competent to impose the penalty will be justified in 

refusing to impose penalty, when there is a technical or venial 

breach of the provisions of the Act or where the breach flows 

from a bona fide belief that the offender is not liable to act in 

the manner prescribed by the statute.” 

 

70. a) The Hon’ble Privy Council in the case of  Nazeer Ahmad vs. 

Emperor reported in AIR 1936  Privy Council  253  has held as 

follows:- 

“…..Where a power is given to do certain thing in a certain 

way, the thing must be done in that way or not at all. Other 

methods of performance are necessarily forbidden.” 

 

 b) The Hon’ble Supreme court has followed this principle in the case 

of Ramchandra Keshav Adke & Others Vs. Govind Joti Chavare & 

Others, reported in 1973 (1) SCC 559 and Hukum Chand ShyamLal 

Vs. Union of India & Others, reported in 1976 (2) SCC 128.  

 

c) This principle has been reiterated by the Hon’ble Supreme Court  in 

the case of Bharjatiya Steel Industries vs. CST reported in (2008) 11 

SCC 617 and Cement Marketing Co. of India Ltd. v. Assistant 

Commissioner of Sales Tax, Indore & Ors.-(1980) 1 SCC 71.   
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d) The Hon’ble Madras High Court has also followed the said principle 

in the case of Union of India Vs. Marcel Navens, (1978) 11 MLJ 122 

(DB) (Mad) and (ii) P. Ramalingam Vs. Deputy Director,(1987) 12 ECC 

249 (Mad)(DB) and has held that basic principle to be followed in 

quasi-judicial matters are that speculations should be avoided, 

particularly when orders of imposition of penalty are to be made. 

 

e) The Hon’ble Delhi High Court has also followed  the said principle in 

the case of  Xerox Modi Corp Ltd. v. Special Director Enforcement 

Directorate [CRL.A. NOS. 58 & 300 OF 2009 dated January  15, 2015] 

and held as follows :- 

“28. In Bata India Ltd. (supra), the Calcutta High Court 

observed that it was obligatory for the authorities under FERA 

(which stands replaced by FEMA) to consider the question of 

propriety of imposing penalty in the facts of a given case. It 

observed that it is settled law that penalty would not be 

imposed in quasi criminal proceedings merely because it is 

lawful to do so. Whether penalty should be imposed or not is a 

matter of discretion to be exercised judicially and on a 

consideration of all the relevant circumstances. The Calcutta 

High Court also placed reliance on the decision in Hindustan 

Steel Ltd. v. State of Orissa [1972] 83 ITR 26 (SC), which had 

been relied upon by this Court in Sunil Engineering 

Corporation (supra).  The Calcutta High Court held as follows: 

"18.    We are also of the view that in any event both the 

authorities under the said Act erred in not specifically 

considering the question of propriety of imposing penalty in the 

facts of the case. Decisions are legion in support of the 

proposition that penalty will not be imposed in quasi-criminal 

proceedings merely because it is lawful to do so. Whether 

penalty should be imposed or not is a matter of discretion to be 

exercised judicially and on a consideration of all the relevant 

circumstances. In this connection reference may be made to the 

decisions in Hindustan Steel Ltd. v. State of Orissa [1972] 83 

ITR 26 (SC), Anantharam Veerasinghaiah and 

Co. v. CIT [1980] 123 ITR 457 (SC) , and in Cement 

Marketing Co. of India Ltd. v. Asst. CST AIR 1960 SC 346. T 

here was no such consideration in this case at all.". 

        

http://www.taxmann.com/fileopen.aspx?id=101010000000078374&source=link
http://www.taxmann.com/fileopen.aspx?id=101010000000078374&source=link
http://www.taxmann.com/fileopen.aspx?id=101010000000078374&source=link
http://www.taxmann.com/fileopen.aspx?id=101010000000079582&source=link
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71.     It is a settled legal proposition that the penal statutes have to be 

strictly construed and an interpretation favouring the accused has to be 

preferred. Constitution bench of the Hon’ble Supreme Court has in the 

case of Tolaram Relumal v. State of Bombay, (1955) 1 SCR 158 has 

observed as under: 

“8. The question that needs our determination in such a 
situation is whether Section 18(1) makes punishable 
receipt of money at a moment of time when the lease had 
not come into existence, and when there was a possibility 
that the contemplated lease might never come into 
existence. It may be here observed that the provisions of 
Section 18(1) are penal in nature and it is a well-settled 

rule of construction of penal statutes that if two 
possible and reasonable constructions can be put 

upon a penal provision, the court must lean towards 
that construction which exempts the subject from 
penalty rather than the one which imposes penalty. 

It is not competent to the court to stretch the meaning of 
an expression used by the legislature in order to carry out 
the intention of the legislature. As pointed out by Lord 
Macmillan in London and North Eastern Railway 
Co. v. Berriman [1946 AC 278, 295] “where penalties 
for infringement are imposed it is not legitimate to stretch 
the language of a rule, however, beneficient its intention, 
beyond the fair and ordinary meaning of its 
language”.(Emphasis supplied) 

        

72. The  Adjudicating Authority at the stage of formation of opinion 

itself had exonerated Mr. Manohar, once Mr. Manohar has been 

exonerated on “principles of parity” no vicarious liability could have been 

fastened on any other individual Noticee. The Honourable Apex Court in 

judgment reported as Ajmer Singh v. State of Haryana, (2010) 3 SCC 746 : 

(2010) 2 SCC (Cri) 475, at page 755  had explained the principle of parity 

in the following manner :- 

“29. In Postiglione v. R.14 Dawson and Gaudron, JJ. 

stated: 

“The parity principle upon which the argument in 

this Court was mainly based is an aspect of equal 

justice. Equal justice requires that like should be treated 

alike but that, if there are relevant differences, due 

allowance should be made for them. In the case of co-

offenders, different sentences may reflect different 
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degrees of culpability or their different circumstances. If 

so, the notion of equal justice is not violated…. 

Discrepancy or disparity is not simply a question of the 

imposition of different sentences for the same offence. 

Rather, it is a question of due proportion between those 

sentences, that being a matter to be determined having 

regard to the different circumstances of the co-offenders 

in question and their different degrees of criminality.” 

 

The Court, therefore, concluded the principle to 

mean: 

“… the concept simply is that, when two or more co-

offenders are to be sentenced, any significant disparity 

in their sentences should be capable of a rational 

explanation.” 

 

73. In nutshell, it is evident from the record that there is no subsidiary 

in the name of IPL SA Pty Ltd,  which is the principal charge, as  alleged 

in the Show Cause Notices. The BCCI or any official have not deposited 

any amount whatsoever in relation to the IPL-2 organized, despite of 

admission in cross-examination of the witnesses.  However, still 

adjudicating authority in the impugned order persuaded on the basis  

original allegation mentioned, the order was passed as the accounts were 

operated.  

i) In the impugned order, the findings are arrived that the 

transactions,, in question were Capital Account Transaction, though 

there is no such allegation in the Show Cause Notices.  From the 

entire gamut of the matter, it is difficult at this stage to conclude 

that nature of transaction, it was Current Account transaction.  

Prima facie, the facts and circumstances speak otherwise, as it is  

admitted by Mr. Awasthi  that if the bank accounts are being 

operated under the heading of Current Account, then no permission 

from Reserve Bank of India is necessary.   
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ii) Copies of the original complaint and signed copy of the cross-

examination held on 12.3.2018 were not served to appellant no. 3.  

iii) Mr. Shashank Manohar was exonerated of all liabilities, however, 

the penalty was imposed to other officials as vicarious liability. It 

has come on record that in the working committee of BCCI and its 

meeting dated 22.3.2009 to take the decision to hold IPL-2  outside 

India, the working committee left it to Mr. Shashank Manohar to 

decide the venue. 

 

iv) The principle of natural justice  under Rule 4(3), 4(4) and 4(9) have 

not been followed/applied in the case of appellant who filed by the 

appellant no.2. 

v) BCCI is admittedly not a Company but only an Association of 

associations registered as a society. BCCI is  a person which is 

covered under the definition of Section 2(u) read with Section 42.  

The office bearers are defined in the BCCI Rules and Regulations.  It 

is the case of office bearers  of BCCI that they cannot be penalised 

under Section 42 of FEMA because BCCI is  neither a body 

corporate or an association of individuals.   The said issue is an 

important issue raised by appellant nos. 2 to 9, the same is to  be 

decided at the final stage of the hearing, however, prima facie, it 

seems that there is a force in the submission of appellant nos. 2 to 

9 at this stage. Even, prima facie,  it appears to this Tribunal that 

the total penalty imposed, which is more than  rupees 120 crores,  

is quite excessive in the nature of the present case.   

vi) Take the example of M.P. Pandove who has been saddled with the 

penalty of Rs.9,72,00,000.  In his case Rule-4 has not been 

complied with nor was allowed to inspect the original complaint.  

Even the signed copy of cross-examination and other 

correspondence  exchanged were not provided to him.  He is  senior 
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citizen and also a pensioner of the Government of Punjab. He is a 

former first class cricketer  and a retired Punjab Government 

Officer.  He has also served as the Chairman of the Punjab Public 

Service Commission.  He was the honorary Treasurer of the BCCI at 

the relevant point of time who did not receive any remuneration for 

performing the functions. There is no allegation against him for 

appropriation of any amount in the entire event of IPL-2 held in 

South Africa. One is failed to understand how the penalty of 

Rs.9,72,00,000 is imposed upon him and how he would be able to 

pay the said penalty. No valid justification is mentioned whatsoever  

given in the impugned order.  Even the appellant no. 3 has been 

able to establish his financial hardship 

 

vii) In the light of above, prima facie, it appears that the penalty 

imposed on other appellants is also very excessive and without 

application of mind.   

74. It is true that the respondent has made many allegations of 

malpractices. But the cases are not decided on the basis of allegation. In 

the final order, the matters are to be decided on the basis of fact, evidence 

and legal issues on record.  The assumption, presumption and perception 

have no place in the statute, particularly, when the statute is a Special 

Act.  Without expressing any final conclusion on the issues raised by the 

appellants, as mentioned above and without prejudice, this Tribunal is of 

the view that the stay applications filed by the appellants are disposed of 

with the following directions:- 

 

i) Without prejudice, BCCI is directed to deposit Rs.10 crores 

against  total penalty amount imposed  with the respondent by 

way of Bank Guarantee on its behalf as well as on behalf of 

appellant nos. 2 to 9 within four weeks from today. 
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ii) As far as appellant nos. 2 to 9 are concerned, the issue of 

individual penalty imposed by the Adjudicating Authority  will be 

considered at the time of final hearing of appeal. The prayer 

made by appellant nos. 10 and 11 of their  interim applications  

is allowed without any condition in view of the grounds made in 

their appeals.   

iii) The BG shall be furnished to the satisfaction of respondent 

initially for a period of six months as this Tribunal is hopeful 

that all the appeals will be decided by the said time, otherwise 

the same shall be renewed  for a further period of six months 

after the expiry date. 

 

75. The appeals shall be listed for hearing on 29.07.2019.  All parties 

are allowed to file the written synopsis  by the next date.   

 

76. The original records from the office of Adjudicating Authority shall 

be summoned by the Registry of this Tribunal for the next date of hearing. 

 

77. It is clarified that the finding arrived by this Tribunal  is tentative 

and shall have no bearing when the appeals  are finally decided on merit.  

 

78. All pending interim applications are disposed of in the light of 

above. 

79. No costs. 

 

   
   ( Justice Manmohan Singh) 

       Chairman  
 New Delhi,             
17th  May, 2019                                                
‘skb’  
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